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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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APPEAL f r om an or der  of  t he Ci r cui t  Cour t  f or  Dane Count y,  

Ri char d J.  Cal l away,  Judge.   Affirmed. 

 

¶1 LOUI S B.  BUTLER,  JR. ,  J.    Dai r y l and Gr eyhound Par k,  

I nc.  ( " Dai r y l and" )  appeal s f r om a deci s i on by t he Honor abl e 

Ri char d J.  Cal l away,  Dane Count y Ci r cui t  Cour t ,  gr ant i ng summar y 

j udgment  i n f avor  of  t he def endant s,  Gover nor  James E.  Doyl e and 

t hen- Secr et ar y of  Admi ni st r at i on Mar c J.  Mar ot t a,  bot h i n t hei r  
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of f i c i al  capaci t i es1 ( col l ect i vel y r ef er r ed t o as " t he 

Gover nor " ) ,  concl udi ng t hat  t he 1993 amendment  t o 

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on ( " 1993 

Amendment " )  di d not  af f ect  t he 1991- 92 Tr i bal  gami ng compact s 

( " Or i gi nal  Compact s" )  or  any ext ensi ons t o t he Or i gi nal  

Compact s.   The cour t  of  appeal s cer t i f i ed t he appeal  t o t hi s 

cour t  t o det er mi ne t he Gover nor ' s aut hor i t y t o ext end t he 11 

Or i gi nal  Compact s. 2   

¶2 We concl ude t hat  t he 1993 Amendment  t o 

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on does not  

i nval i dat e t he Or i gi nal  Compact s. 3  Because t he Or i gi nal  Compact s 

cont empl at ed ext endi ng t he Compact s and amendi ng t he scope of  

I ndi an gami ng wi t hi n t he Compact s,  we f ur t her  concl ude t hat  t he 

par t i es '  r i ght  of  r enewal  i s const i t ut i onal l y pr ot ect ed by t he 

Cont r act  Cl auses of  t he Wi sconsi n and Uni t ed St at es 

Const i t ut i ons,  and t hat  amendment s t o t he Or i gi nal  Compact s t hat  

                                                 
1 Mar c J.  Mar ot t a was t he Secr et ar y of  t he Depar t ment  of  

Admi ni st r at i on at  t he t i me t hi s act i on was f i l ed.   Subsequent l y,  
St ephen E.  Babl i t ch was appoi nt ed as t he Secr et ar y of  DOA i n 
Sept ember  2005 and t he capt i on of  t hi s case has been amended t o 
r ef l ect  t he change.     

2 Dai r yl and Gr eyhound Par k,  I nc.  v.  Doyl e,  cer t i f i cat i on by 
Wi sconsi n Cour t  of  Appeal s ( June 2,  2003) .  

3 Just i ce Pr osser ,  i n hi s concur r ence/ di ssent ,  asser t s t hat  
we concl ude t hat  t he 1993 Amendment  " had no i mpact  on I ndi an 
gami ng. "   Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶277.   Thi s i s 
a mi sst at ement  of  t he hol di ng of  t hi s case.   We concl ude t hat  
t he 1993 Amendment  di d not  i nval i dat e t he Or i gi nal  Compact s.   
Whet her  t he 1993 Amendment  has any i mpact  on I ndi an gami ng 
out si de t he Or i gi nal  Compact s,  i s  not  bef or e t hi s cour t .  



No.  2003AP421   

 

3 
 

expand t he scope of  gami ng ar e l i kewi se const i t ut i onal l y  

pr ot ect ed by t he Cont r act  Cl auses of  t he Wi sconsi n and Uni t ed 

St at es Const i t ut i ons.   We wi t hdr aw any l anguage t o t he cont r ar y  

i n Panzer  v.  Doyl e,  2004 WI  52,  271 N. W. 2d 295,  680 N. W. 2d 666,  

t hat  woul d l i mi t  t he St at e' s abi l i t y  t o negot i at e f or  Cl ass I I I  

games under  t he Or i gi nal  Compact s. 4  Accor di ngl y,  gami ng can be 

expanded t o t he ext ent  t hat  t he St at e and Tr i bes negot i at e f or  

addi t i onal  Cl ass I I I  games.  

¶3 The essence of  what  i s at  i ssue her e i s whet her  

Wi sconsi n shoul d br eak t r eat i es wi t h Tr i bes by wal k i ng away f r om 

i t s cont r act ual  obl i gat i ons. 5  Rul es of  cont r act  i nt er pr et at i on 

and t he Cont r act  Cl auses of  t he Uni t ed St at es and Wi sconsi n 

Const i t ut i ons compel  us t o concl ude t hat  t he St at e must  honor  

i t s cont r act ual  obl i gat i ons i n t hei r  ent i r et y .   We t her ef or e 

af f i r m t he or der  of  t he c i r cui t  cour t .    

¶4 Thi s case st ems f r om al l egat i ons by Dai r y l and t hat  t he 

1993 Amendment  depr i ves t he Gover nor  of  t he aut hor i t y t o per mi t  

Wi sconsi n Tr i bes t o cont i nue conduct i ng casi no- t ype gami ng i n 

                                                 
4 See,  e. g. ,  Panzer  v.  Doyl e,  2004 WI  52,  ¶¶93,  96,  271 Wi s.  

2d 295,  680 N. W. 2d 666.   We do not  addr ess t he Panzer  cour t ' s  
deci s i on r egar di ng t he dur at i on pr ovi s i ons.   I d. ,  ¶¶78- 82.  

5  Ol i phant  v.  Schl i e,  544 F. 2d 1007,  1013 ( 9t h Ci r .  1976)  
( r ever sed on ot her  gr ounds by Ol i phant  v.  Suquami sh I ndi an 
Tr i be,  435 U. S.  191 ( 1978)  ( super seded by 25 USC § 1301 
( 1979) . ) )  ( " Rel uct ance on t he par t  of  t he St at es t o accor d t o 
t he I ndi ans r i ght s guar ant eed t o t hem by t r eat i es st i l l  
exi st s. " )  ( c i t i ng Uni t ed St at es v.  Washi ngt on,  520 F. 2d 676 ( 9t h 
Ci r . ,  1975) ) .   See al so,  Har r i son v.  Boyd Mi ssi ssi ppi ,  I nc. ,  700 
So. 2d 247,  253 ( Mi ss.  1997) ;  Di l l e v.  Counci l  of  Ener gy Resour ce 
Tr i bes,  610 F.  Supp.  157,  159 ( D. C.  Col o.  1985) .  
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Wi sconsi n.   Dai r y l and asser t s t hat  Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on r ender s al l  t ypes of  Cl ass I I I  gami ng 

i l l egal ,  except  f or  cer t ai n games t hat  ar e speci f i cal l y exempt ed 

under  t he Wi sconsi n Const i t ut i on. 6  Ther ef or e,  accor di ng t o 

Dai r y l and,  Cl ass I I I  games t hat  ar e not  speci f i cal l y exempt ed 

under  t he const i t ut i on ar e not  l awf ul  subj ect s of  t he St at e-

Tr i bal  Compact s.   Dai r y l and asks t hi s cour t  t o r ever se t he 

ci r cui t  cour t ' s  deci s i on,  t o enj oi n t he Gover nor  f r om r enewi ng 

t he Or i gi nal  Compact s,  and t o i nst r uct  t he Gover nor  t o exer ci se 

t he St at e' s r i ght  of  nonr enewal  accor di ng t o t he t er ms of  t he 

Or i gi nal  Compact s. 7 

                                                 
6 Under  t he Wi sconsi n Const i t ut i on:  " Except  as pr ovi ded i n 

t hi s sect i on t he l egi s l at ur e may not  aut hor i ze gambl i ng i n any 
f or m. "   Wi s.  Cons.  ar t .  I V,  § 24,  c l .  1.   Var i ous subsect i ons of  
Ar t i c l e I V al l ow t he l egi s l at ur e t o aut hor i ze speci f i c  gambl i ng 
act i v i t i es.   I d. ,  c l .  3 ( 2003- 04)  ( aut hor i z i ng " bi ngo games 
oper at ed by r el i gi ous,  char i t abl e,  ser vi ce,  f r at er nal  or  
vet er ans'  or gani zat i ons or  t hose t o whi ch cont r i but i ons ar e 
deduct i bl e f or  f eder al  or  st at e i ncome t ax pur poses" ) ;  i d. ,  c l .  
4 ( aut hor i z i ng " r af f l e games oper at ed by l ocal  r el i gi ous,  
char i t abl e,  ser vi ce,  f r at er nal  or  vet er ans'  or gani zat i ons or  
t hose t o whi ch cont r i but i ons ar e deduct i bl e f or  f eder al  or  st at e 
i ncome t ax pur poses" ) ;  i d. ,  c l .  5 ( aut hor i z i ng par i - mut uel  on-
t r ack bet t i ng) ;  i d. ,  c l .  6 ( aut hor i z i ng t he st at e- oper at ed 
l ot t er y) .    

Al l  r ef er ences t o t he Wi sconsi n Const i t ut i on and Wi sconsi n 
St at ut es ar e t o t he 2003- 04 ver si on unl ess ot her wi se not ed.  

7 Just i ce Roggensack asser t s t hat  t he onl y i ssue bef or e t hi s 
cour t  i s  t he ef f ect  of  t he 1993 Amendment  as i t  r el at es t o t he 
games t hat  wer e i ncl uded i n t he Or i gi nal  Compact s and t he 1998-
99 ext ensi ons.   Just i ce Roggensack' s concur r ence/ di ssent ,  ¶285.   
Thi s i s an i naccur at e st at ement  of  t he case.   Thi s cour t  has 
been asked t o r evi ew t he i mpact  of  t he 1993 Amendment  on al l  
ext ensi ons of  and amendment s t o t he Or i gi nal  Compact s.    
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¶5 The Gover nor  asser t s t hat  t he 1993 Amendment  was not  

i nt ended t o i mpact  t he Or i gi nal  Compact s.   Rel y i ng on t he 

Cont r act  Cl auses of  t he Wi sconsi n8 and Uni t ed St at es 

Const i t ut i ons, 9 and f eder al  pr eempt i on under  t he Supr emacy Cl ause 

of  t he Uni t ed St at es Const i t ut i on, 10 t he Gover nor  asser t s t hat  

t he 1993 Amendment  does not  di mi ni sh t he St at e' s aut hor i t y t o 

r enew i t s gami ng Compact s wi t h t he Tr i bes. 11 

¶6 I n Panzer ,  271 Wi s.  2d 295,  ¶102,  t hi s cour t  concl uded 

t hat  t he Or i gi nal  Compact s wer e l awf ul l y ent er ed i nt o and t hat  

t he quest i on of  t he Compact s '  dur abi l i t y  af t er  t he 1993 

                                                 
8 " No bi l l  of  at t ai nder ,  ex post  f act o l aw,  nor  any l aw 

i mpai r i ng t he obl i gat i on of  cont r act s,  shal l  ever  be 
passed .  .  .  . "   Wi s.  Const .  ar t .  I ,  § 12.  

9 " No st at e shal l  ent er  i nt o any t r eat y,  al l i ance,  or  
conf eder at i on;  .  .  .  pass any bi l l  of  at t ai nder ,  ex post  f act o 
l aw,  or  l aw i mpai r i ng t he obl i gat i on of  cont r act s .  .  .  . "   U. S.  
Const .  ar t .  I ,  § 10.  

10 The Supr emacy Cl ause of  t he Uni t ed St at es Const i t ut i on 
st at es,  i n r el evant  par t ,   

Thi s const i t ut i on,  and t he l aws of  t he Uni t ed St at es 
whi ch shal l  be made i n pur suance t her eof ;  and al l  
t r eat i es made,  or  whi ch shal l  be made,  under  t he 
aut hor i t y of  t he Uni t ed St at es,  shal l  be t he supr eme 
l aw of  t he l and;  and t he j udges i n ever y st at e shal l  
be bound t her eby,  any t hi ng i n t he const i t ut i on or  
l aws of  any st at e t o t he cont r ar y not wi t hst andi ng.  

U. S.  Const .  ar t .  VI .  

11 The Gover nor  asser t s t hat  t he St at e has cont r act ual  
r i ght s and obl i gat i ons under  t he Or i gi nal  Compact s.   We do not  
const r ue t he Gover nor ,  as Just i ce Roggensack asser t s,  t o be 
ar gui ng on behal f  of  t he Tr i bal  Nat i ons agai nst  t he Wi sconsi n 
Const i t ut i on.   See Just i ce Roggensack' s concur r ence/ di ssent ,  
¶287.  
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Amendment  was a quest i on t hat  may r equi r e an anal ysi s under  t he 

i mpai r ment  of  Cont r act  Cl auses under  t he Uni t ed St at es and 

Wi sconsi n Const i t ut i ons,  as wel l  as under  t he I ndi an Gami ng 

Regul at or y Act  ( " I GRA" ) .   The Panzer  maj or i t y,  however ,  decl i ned 

t o r esol ve t hese quest i ons.   I d. ,  ¶102.   We now addr ess t he 

i mpai r ment  of  cont r act s i ssues r ai sed by t he Or i gi nal  Compact s 

and t he 1993 change t o t he Wi sconsi n Const i t ut i on. 12   

I  

¶7 The f act s ar e undi sput ed f or  pur poses of  t hi s appeal .   

Fol l owi ng t he 1991 deci s i on i n Lac du Fl ambeau Band of  Lake 

Super i or  Chi ppewa I ndi ans v.  St at e of  Wi sconsi n,  770 F.  Supp.  

480 ( W. D.  Wi s.  1991) ,  appeal  di smi ssed,  957 F. 2d 515 ( 7t h Ci r .  

1992) , 13 and pur suant  t o t he I ndi an Gami ng Regul at or y Act ,  25 USC 

                                                 
12 Because our  deci s i on r esol ves t he di sput e bet ween t he 

par t i es,  we do not  r each t he i ssues pr esent ed r egar di ng t he 
I ndi an Gami ng Regul at or y Act ,  25 USC § 2710( d) ( 3) ( c)  ( 1988) ,  
( " I GRA" )  or  any f eder al  pr eempt i on i ssues t he 1993 Amendment  may 
r ai se under  t he Supr emacy Cl ause of  t he Uni t ed St at es 
Const i t ut i on.    

13 I n 1991,  Uni t ed St at es Di st r i ct  Cour t  Judge Bar bar a Cr abb 
concl uded t hat  " t he st at e i s r equi r ed t o negot i at e wi t h 
pl ai nt i f f s over  t he i ncl usi on i n a t r i bal - st at e compact  of  any 
act i v i t y t hat  i ncl udes t he el ement s of  pr i ze,  chance and 
consi der at i on and t hat  i s not  pr ohi bi t ed expr essl y by t he 
Wi sconsi n Const i t ut i on or  st at e l aw. "   Lac du Fl ambeau Band of  
Lake Super i or  Chi ppewa I ndi ans v.  St at e of  Wi sconsi n,  770 F.  
Supp.  480,  488 ( W. D.  Wi s.  1991) ,  appeal  di smi ssed,  957 F. 2d 515 
( 7t h Ci r .  1992) .    
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§ 2710( d) ( 3) ( c)  ( 1988) , 14 and Wi s.  St at .  § 14. 035, 15 Wi sconsi n' s 

                                                 
14 I n 1988,  Congr ess passed I GRA.   I GRA di v i ded gami ng i nt o 

t hr ee cl asses:  Cl ass I  was l ef t  unr egul at ed;  t he Nat i onal  I ndi an 
Gami ng Commi ssi on ( NI GC)  was est abl i shed t o r egul at e Cl ass I I  
gami ng,  and I ndi an Tr i bes and st at es wer e aut hor i zed t o compact  
f or  t he r egul at i on of  Cl ass I I I  gami ng.   25 USC § 2710.   Cl ass 
I I I  gami ng i s def i ned as al l  f or ms of  gami ng t hat  ar e not  Cl ass 
I  or  Cl ass I I  gami ng,  whi ch i ncl ude l ot t er i es,  par i - mut uel  on-
t r ack bet t i ng,  and casi no- t ype games.   § 2703( 8)  ( 2001) .   Cl ass 
I  gami ng i ncl udes games of  " mi ni mal  val ue"  as wel l  as 
t r adi t i onal  f or ms of  I ndi an gami ng,  § 2703( 6) ,  whi l e Cl ass I I  
gami ng i ncl udes bi ngo and cer t ai n st at e- aut hor i zed or  
unr egul at ed car d games.   § 2703( 7) .  

I n enact i ng I GRA,  Congr ess of f er ed st at es a l i mi t ed r ol e i n 
r egul at i ng casi no- st y l e gami ng.   Congr ess passed I GRA f ol l owi ng 
t he Uni t ed St at es Supr eme Cour t ' s  deci s i on i n Cal i f or ni a v.  
Cabazon Band of  Mi ssi on I ndi ans,  480 U. S.  202 ( 1987) ,  wher e t he 
Uni t ed St at es Supr eme Cour t  adopt ed t he pr ohi bi t or y/ r egul at or y 
di st i nct i on f or  gami ng r egul at i ons on Tr i bal  l ands:   

[ I ] f  t he i nt ent  of  a st at e l aw i s gener al l y t o 
pr ohi bi t  cer t ai n conduct ,  i t  f al l s  wi t hi n Pub. L.  280' s 
gr ant  of  cr i mi nal  j ur i sdi ct i on,  but  i f  t he s t at e l aw 
gener al l y per mi t s t he conduct  at  i ssue,  subj ect  t o 
r egul at i on,  i t  must  be cl assi f i ed as c i v i l / r egul at or y 
and Pub. L.  280 does not  aut hor i ze i t s enf or cement  on 
an I ndi an r eser vat i on.  

I d.  at  209;  Panzer ,  271 Wi s.  2d 295,  ¶15,  ( " I GRA f ol l ows t he 
spi r i t  of  Cabazon by maki ng t he per mi ssi bi l i t y  of  Cl ass I I I  
games a f unct i on of  st at e l aw. " ) .   

Congr ess passed I GRA i n an ef f or t  t o encour age t he 
f or mat i on of  st at e and Tr i bal  gami ng compact s.   I GRA' s pur pose 
i s t o ser ve t he Tr i bal  i nt er est  " of  pr omot i ng t r i bal  economi c 
devel opment ,  sel f - suf f i c i ency,  and st r ong t r i bal  gover nment s"  
and t he st at es'  i nt er est s i n r egul at i ng gami ng wi t hi n t hei r  
bor der s.   25 USC § 2702( 1) .    

15 Wi sconsi n St at .  § 14. 035 st at es:  " The gover nor  may,  on 
behal f  of  t hi s st at e,  ent er  i nt o any compact  t hat  has been 
negot i at ed under  25 USC 2710( d)  [ I GRA] . "   Thi s cour t  has 
subsequent l y r ul ed t hat  t hi s  l egi s l at i on i s not  unconst i t ut i onal  
beyond a r easonabl e doubt .   Panzer ,  271 Wi s.  2d 295,  ¶72.  
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t hen- Gover nor  Tommy Thompson negot i at ed gami ng compact s wi t h t he 

11 Tr i bes l ocat ed i n t he St at e.   Panzer ,  271 Wi s.  2d 295,  ¶25.   

By June 1992,  t he St at e had ent er ed i nt o compact s wi t h each of  

t he 11 Tr i bes.   I d.   The Or i gi nal  Compact s i ni t i al l y  l ast ed f or  

seven- year  t er ms,  wi t h aut omat i c  ext ensi ons f or  f i ve- year  t er ms,  

subj ect  t o t he r i ght  of  ei t her  par t y t o i ssue a not i ce of  

nonr enewal  pr i or  t o t he expi r at i on of  t he t er m. 16  I d. ,  ¶¶25- 26,  

32.   These Or i gi nal  Compact s per mi t t ed t he Tr i bes t o engage i n 

cer t ai n Cl ass I I I 17 casi no gami ng on Tr i bal  l and,  i ncl udi ng 

bl ackj ack t abl es,  el ect r oni c gami ng machi nes,  and pul l - t ab 

machi nes.  

¶8 I n Apr i l  1993,  Wi sconsi n vot er s r at i f i ed an amendment  

t o t he Wi sconsi n Const i t ut i on t o l i mi t  gami ng i n Wi sconsi n.   

I d. ,  ¶28.   The 1993 Amendment  changed Ar t i c l e I V,  Sect i on 24 t o 

( 1)  pr ohi bi t  t he l egi s l at ur e f r om aut hor i z i ng gambl i ng i n any 

                                                 
16 The St at e ent er ed i nt o compact s wi t h t he f ol l owi ng 11 

I ndi an t r i bes:  Bad Ri ver  Band of  Lake Super i or  Chi ppewa;  For est  
Count y Pot awat omi  Communi t y of  Wi sconsi n;  Ho- Chunk Nat i on 
( pr evi ousl y t he Wi sconsi n Wi nnebago Tr i be) ;  Lac Cour t e Or ei l l es  
Band of  Lake Super i or  Chi ppewa;  Lac du Fl ambeau Band of  Lake 
Super i or  Chi ppewa;  Menomi nee Tr i be of  I ndi ans of  Wi sconsi n;  
Onei da Tr i be of  I ndi ans of  Wi sconsi n;  Red Cl i f f  Band of  Lake 
Super i or  Chi ppewa;  Sokaogon Chi ppewa Communi t y ( Mol e Lake 
Chi ppewas) ;  St .  Cr oi x Chi ppewa I ndi ans of  Wi sconsi n;  
St ockbr i dge- Munsee Band -  Mohi can Nat i on.   Copi es of  t he 
Or i gi nal  Compact s ar e avai l abl e at  
ht t p: / / www. doa. st at e. wi . us/ pagesubt ext _det ai l . asp?l i nksubcat i d=9
22&l i nkcat i d=81&l i nki d=.  

17 Supr a,  not e 14 f or  a di scussi on r egar di ng Cl ass I I I  
gami ng under  I GRA.  
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f or m except  f or  speci f i c  games pr ovi ded f or  i n t he amendment ; 18 

and ( 2)  nar r owl y def i ne t he nat ur e of  t he st at e- oper at ed 

l ot t er y.   1991 EJR 27.   See al so Panzer ,  271 Wi s.  2d 295,  ¶¶29-

31.    

¶9 The i ni t i al  1991- 92 compact s wer e subsequent l y r enewed 

i n 1998 and 1999,  each f or  a t er m of  f i ve year s.   I d. ,  ¶32.   The 

compact s wer e agai n r enewed i n 2003.   I d. ,  ¶33.   Si nce 1992,  

Cl ass I I I  gami ng has cont i nued t o be conduct ed on Tr i bal  l and.    

¶10 Dai r y l and al l eges t hat  i t  began t o l ose r evenue due t o 

t he Cl ass I I I  games al l owed on Tr i bal  l and.   Dai r y l and f i r st  

f i l ed t hi s act i on agai nst  t hen- Gover nor  Scot t  McCal l um on 

Oct ober  23,  2001,  c l ai mi ng t hat  t he Gover nor  was not  aut hor i zed 

t o ext end t he gami ng compact s wi t h t he Tr i bes i n l i ght  of  t he 

1993 Amendment .   Dai r y l and sought  an i nj unct i on pr event i ng t he 

Gover nor  f r om ent er i ng i nt o any f ut ur e compact s and di r ect i ng 

t he Gover nor  t o ser ve a t i mel y not i ce of  nonr enewal  t o t he 

Tr i bes f or  t he exi st i ng compact s.    

¶11 The Dane Count y Ci r cui t  Cour t ,  Honor abl e John C.  

Al ber t ,  or i gi nal l y gr ant ed t he Gover nor ' s mot i on t o di smi ss,  

r ul i ng t hat  t he Tr i bes wer e i ndi spensabl e par t i es and had not  

been i ncl uded i n t he l i t i gat i on.   Dai r y l and Gr eyhound Par k,  I nc.  

v.  McCal l um,  2002 WI  App 259,  ¶1,  258 Wi s.  2d 210,  655 

                                                 
18 Cl auses 3 t hr ough 6 l i s t  except i ons t o t he br oad 

pr ohi bi t i on,  i ncl udi ng:  1)  bi ngo games oper at ed by char i t abl e 
and r el i gi ous or gani zat i ons;  2)  r af f l e games oper at ed by 
char i t abl e and r el i gi ous or gani zat i ons;  3)  par i - mut uel  on- t r ack 
bet t i ng;  and 4)  t he st at e- oper at ed l ot t er y.   Wi s.  Const .  ar t .  
I V,  § 24.    
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N. W. 2d 474.   The cour t  of  appeal s concl uded t hat  t he c i r cui t  

cour t  er r ed i n f i ndi ng t he Tr i bes t o be i ndi spensabl e par t i es i n 

whose absence t he act i on shoul d not  pr oceed.   I d.   The cour t  of  

appeal s r ever sed t he or der  di smi ssi ng t he act i on and r emanded 

t he case t o t he c i r cui t  cour t  f or  f ur t her  pr oceedi ngs on 

Dai r y l and' s compl ai nt .   I d.    

¶12 On r emand,  bot h Dai r y l and and t he Gover nor  moved f or  

summar y j udgment .  The ci r cui t  cour t  gr ant ed t he Gover nor ' s 

mot i on f or  summar y j udgment ,  r el y i ng heavi l y upon t he ci v i l -

r egul at or y and cr i mi nal - pr ohi bi t or y di st i nct i on f r om Lac du 

Fl ambeau Band,  770 F.  Supp.  at  487- 88,  and det er mi ned t hat  

because Sect i on 24 does not  pr ohi bi t  Cl ass I I I  I ndi an gami ng,  

t he compact s ar e l awf ul .   Dai r yl and Gr eyhound Par k,  I nc.  v.  

Doyl e,  No.  2001CV2906,  Or der  at  12 ( Dane Co.  Ci r .  Ct .  Feb.  11,  

2003) .  

¶13 Dai r y l and appeal ed,  and t he cour t  of  appeal s asked 

t hi s cour t  t o accept  cer t i f i cat i on on June 2,  2003.   On 

Sept ember  12,  2003,  t hi s cour t  accept ed cer t i f i cat i on.    

¶14 On Mar ch 30,  2004,  t hi s cour t  r emanded t he case t o t he 

cour t  of  appeal s because t he cour t  was equal l y di v i ded on 

whet her  t o af f i r m t he j udgment  of  t he c i r cui t  cour t .   Dai r y l and 

Gr eyhound Par k,  I nc.  v.  Doyl e,  2004 WI  34,  ¶¶2- 4,  270 

Wi s.  2d 267,  677 N. W. 2d 275.   On November  4,  2004,  i n l i ght  of  

t hi s cour t ' s  deci s i on i n Panzer ,  t he cour t  of  appeal s agai n 

cer t i f i ed t he appeal  t o t hi s cour t ,  and on Januar y 11,  2005,  we 

agai n accept ed cer t i f i cat i on.   We now af f i r m.  
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I I  

¶15 Thi s cour t  r evi ews a gr ant  of  summar y j udgment  de 

novo,  benef i t i ng f r om t he ci r cui t  cour t ' s  deci s i on,  but  appl y i ng 

t he same met hodol ogy as t he c i r cui t  cour t .   Li nden v.  Cascade 

St one Co. ,  I nc. ,  2005 WI  113,  ¶5,  283 Wi s.  2d 606,  699 

N. W. 2d 189.    

¶16 The i nt er pr et at i on of  a const i t ut i onal  pr ovi s i on,  t he 

i nt er pr et at i on of  a cont r act ,  and whet her  a cont r act  has been 

i mpai r ed ar e quest i ons of  l aw t hat  we al so r evi ew de novo.   

Wagner  v.  Mi l waukee Count y El ect i on Comm' n,  2003 WI  103,  ¶18,  

263 Wi s.  2d 709,  666 N. W. 2d 816 ( const i t ut i onal  i nt er pr et at i on) ;  

Di et er  v.  Chr ysl er  Cor p. ,  2000 WI  45,  ¶15,  234 Wi s.  2d 670,  610 

N. W. 2d 832 ( " We r evi ew t he i nt er pr et at i on of  a war r ant y or  any 

ot her  cont r act  de novo. " )  ( emphasi s added) ;  Ever son v.  Lor enz,  

2005 WI  51,  ¶10,  280 Wi s.  2d 1,  695 N. W. 2d 298 ( cont r act  

i nt er pr et at i on) ;  Pf i st er  v.  Mi l waukee Economi c Devel op.  Cor p. ,  

216 Wi s.  2d 243,  261,  576 N. W. 2d 554 ( 1998)  ( cont r act  

i mpai r ment ) .  

I I I  

¶17 I n 1989,  t he Wi sconsi n Legi s l at ur e gr ant ed t he 

Gover nor  t he aut hor i t y t o ent er  i nt o compact s wi t h t he Tr i bes 

l ocat ed i n Wi sconsi n,  pur suant  t o I GRA. 19  By 1992,  Wi sconsi n' s 

Gover nor  ent er ed i nt o t he Or i gi nal  Compact s on behal f  of  t he 

                                                 
19 1989 Wi s.  Act  196 ( cr eat i ng Wi s.  St at .  § 14. 035) ;  Panzer ,  

271 Wi s.  2d 295,  ¶60.    
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St at e, 20 t her eby cr eat i ng a cont r act ual  r el at i onshi p bet ween t he 

St at e and al l  11 f eder al l y- r ecogni zed Tr i bes and bands l ocat ed 

wi t hi n t he St at e bor der s.   Panzer ,  271 Wi s.  2d 295,  ¶25.   These 

compact s wer e val i dl y execut ed pr i or  t o t he change i n Wi sconsi n 

l aw under  t he 1993 Amendment .   The par t i es do not  di sput e t hat  

t he Or i gi nal  Compact s wer e val i d when t hey wer e ent er ed i nt o i n 

1991 and 1992.   The par t i es di sput e,  however ,  whet her  t he 1993 

Amendment  changes t he t er ms agr eed t o i n t he Or i gi nal  Compact s.   

The Gover nor  cont ends t hat  t he 1993 Amendment  does not  i mpact  

t he t er ms of  t he Or i gi nal  Compact s.   I n cont r ast ,  Dai r y l and 

asser t s t hat  t he 1993 Amendment  pr ecl udes t he St at e f r om 

r enewi ng or  amendi ng t he compact s.    

¶18 Whet her  t he 1993 Amendment  r et r ospect i vel y i nval i dat es 

t he Or i gi nal  Compact s or  any pr ovi s i ons cont ai ned t her ei n,  

r ai ses quest i ons of  const i t ut i onal  i nt er pr et at i on and cont r act  

i mpai r ment .   We t her ef or e begi n wi t h an anal ysi s of  t he 1993 

Amendment .   We t hen eval uat e whet her  t he 1993 Amendment  af f ect s 

t he r enewal  pr ovi s i on. 21  Fi nal l y,  we eval uat e whet her  t he 1993 

                                                 
20 The Wi sconsi n Gover nor  compl et ed t he compact  negot i at i ons 

pur suant  t o t he deci s i on i n Lac du Fl ambeau,  770 F.  Supp.  at  
488.   See supr a,  not e 13.  

21 Ten of  t he Or i gi nal  Compact s st at e,  i n r el evant  par t :   

The dur at i on of  t hi s Compact  shal l  t her eaf t er  be 
aut omat i cal l y ext ended f or  t er ms of  f i ve year s,  unl ess 
ei t her  par t y ser ves wr i t t en not i ce of  nonr enewal  on 
t he ot her  par t y not  l ess t han one hundr ed ei ght y  days 
pr i or  t o t he expi r at i on of  t he or i gi nal  t er m of  t hi s 
Compact  or  any ext ensi on t her eof .    
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Amendment  i mpact s t he cont r act ual  pr ovi s i ons t hat  addr ess t he 

scope of  gami ng al l owed on Tr i bal  l and. 22   

A 

¶19 The pur pose of  const r ui ng a const i t ut i onal  amendment  

i s t o gi ve ef f ect  t o t he i nt ent  of  t he f r amer s and of  t he peopl e 

who adopt ed i t .   St at e v.  Col e,  2003 WI  112,  ¶10,  264 

                                                                                                                                                             
Bad Ri ver  Band of  Lake Super i or  Tr i be of  Chi ppewa I ndi ans & 
St at e of  Wi sconsi n Gami ng Compact  of  1991 § XXV( B) ;  For est  
Count y Pot awat omi  Communi t y of  Wi sconsi n & St at e of  Wi sconsi n 
Gami ng Compact  of  1992 § XXV( B) ;  Wi sconsi n Wi nnebago Tr i be [ Ho-
Chunk Nat i on]  & St at e of  Wi sconsi n Compact  of  1992 § XXVI ( B) ;  
Lac Cour t e Or ei l l es Band of  Lake Super i or  Chi ppewa I ndi ans & 
St at e of  Wi sconsi n Gami ng Compact  of  1991 § XXV( B) ;  Lac du 
Fl ambeau Band of  Lake Super i or  Chi ppewa I ndi ans & St at e of  
Wi sconsi n Gami ng Compact  of  1991 § XXV( B) ;  Onei da Tr i be of  
I ndi ans of  Wi sconsi n & St at e of  Wi sconsi n Gami ng Compact  of  
1991 §XXV( B) ;  Red Cl i f f  Band of  Lake Super i or  Chi ppewas & St at e 
of  Wi sconsi n Gami ng Compact  of  1991 § XXV( B) ;  Sokaogon Chi ppewa 
Communi t y & St at e of  Wi sconsi n Gami ng Compact  of  1991 § XXV( B) ;  
St .  Cr oi x Chi ppewa I ndi ans of  Wi sconsi n & St at e of  Wi sconsi n 
Gami ng Compact  of  1991 § XXV( B) ;  St ockbr i dge- Munsee Communi t y & 
St at e of  Wi sconsi n Gami ng Compact  of  1991 § XXV( B)  ( emphasi s 
added) .   See al so Menomi nee I ndi an Tr i be of  Wi sconsi n & St at e of  
Wi sconsi n Gami ng Compact  of  1992 § XXVI ( 1) ( B)  ( " The dur at i on of  
t hi s Compact  wi t h r espect  t o on- r eser vat i on gami ng shal l  
t her eaf t er  be aut omat i cal l y ext ended f or  t er ms of  f i ve year s,  
unl ess ei t her  par t y ser ves wr i t t en not i ce of  non- r enewal  on t he 
ot her  par t y not  l ess t han one hundr ed ei ght y days pr i or  t o t he 
expi r at i on of  t he t er m speci f i ed i n subsec.  A.  or  any ext ensi on 
t her eof . " )  ( emphasi s added) .  

22 Each of  t he 11 Or i gi nal  Compact s al so st at es,  i n r el evant  
par t ,  " The Tr i be may not  oper at e any Cl ass I I I  gami ng not  
expr essl y enumer at ed i n t hi s sect i on of  t hi s Compact  unl ess t hi s 
Compact  i s amended[ . ] "   Bad Ri ver  Compact  § I V( B) ;  For est  Count y 
Pot awat omi  Communi t y of  Wi sconsi n Compact  § I V( B) ;  Wi nnebago 
[ Ho- Chunk]  Compact  § I V( C) ;  Lac Cour t e Or ei l l es Compact  § I V( B) ;  
Lac du Fl ambeau Compact  § I V( B) ;  Menomi nee Compact  § I V( B) ;  
Onei da Compact  § I V( B) ;  Red Cl i f f  Compact  § I V( B) ;  Sokaogon 
Chi ppewa Compact  § I V( B) ;  St .  Cr oi x Chi ppewa Compact  § I V( B) ;  
St ockbr i dge- Munsee Compact  § I V( B)  ( emphasi s added) .  
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Wi s.  2d 520,  665 N. W. 2d 328 ( c i t at i ons omi t t ed) .   Const i t ut i ons 

shoul d be const r ued so as t o pr omot e t he obj ect s f or  whi ch t hey 

wer e f r amed and adopt ed.   I d.   " The const i t ut i on means what  i t s 

f r amer s and t he peopl e appr ovi ng of  i t  have i nt ended i t  t o mean,  

and t hat  i nt ent  i s t o be det er mi ned i n t he l i ght  of  t he 

c i r cumst ances i n whi ch t hey wer e pl aced at  t he t i me[ . ] "   St at e 

ex r el .  Bar e v.  Schi nz,  194 Wi s.  397,  404,  216 N. W.  509 ( 1927)  

( c i t at i on omi t t ed) .   We t her ef or e exami ne t hr ee pr i mar y sour ces 

i n det er mi ni ng t he meani ng of  a const i t ut i onal  pr ovi s i on:  t he 

pl ai n meani ng,  t he const i t ut i onal  debat es and pr act i ces of  t he 

t i me,  and t he ear l i est  i nt er pr et at i ons of  t he pr ovi s i on by t he 

l egi s l at ur e,  as mani f est ed t hr ough t he f i r st  l egi s l at i ve act i on 

f ol l owi ng adopt i on.   Schi l l i ng v .  Wi sconsi n Cr i me Vi ct i ms Ri ght s  

Bd. ,  2005 WI  17,  ¶16,  278 Wi s.  2d 216,  692 N. W. 2d 623 ( c i t i ng 

Wi sconsi n Ci t i zens Concer ned f or  Cr anes & Doves v.  DNR,  2004 WI  

40,  ¶44,  270 Wi s.  2d 318,  677 N. W. 2d 612;  Col e,  264 Wi s.  2d 520,  

¶10) .  See al so Thompson v.  Cr aney,  199 Wi s.  2d 674,  680,  546 

N. W. 2d 123 ( 1996)  ( c i t at i ons omi t t ed) .    

1 

¶20 The 1993 Amendment  r eads,  i n r el evant  par t ,  " Except  as 

pr ovi ded i n t hi s sect i on,  t he l egi s l at ur e may not  aut hor i ze 

gambl i ng i n any f or m. "   Wi s.  Const .  ar t .  I V,  § 24( 1) .   Cl auses 3 

t hr ough 6 l i s t  f our  except i ons t o t he br oad pr ohi bi t i on:  1)  

bi ngo games oper at ed by char i t abl e and r el i gi ous or gani zat i ons;  

2)  r af f l e games oper at ed by char i t abl e and r el i gi ous 

or gani zat i ons;  3)  par i - mut uel  on- t r ack bet t i ng;  and 4)  t he 

st at e- oper at ed l ot t er y.   I d.   Fur t her mor e,  as amended,  Cl ause 6 
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speci f i cal l y def i nes t he st at e- oper at ed l ot t er y t o excl ude 

casi no- st y l e games,  expl i c i t l y  pr ohi bi t i ng bl ackj ack,  poker ,  

r oul et t e,  cr aps,  keno,  s l ot  machi nes,  and vi deo gami ng. 23 

¶21 The Amendment  c l ear l y st at es:  " t he l egi s l at ur e may not  

aut hor i ze gambl i ng i n any f or m. "   Wi s.  Const .  ar t  I V,  § 24( 1)  

( emphasi s added) .   These wor ds can be const r ued t o mean,  s i mpl y,  

t hat  al l  Cl ass I I I  games i n Wi sconsi n,  excl udi ng t he speci f i c 

games enumer at ed i n t he Amendment ,  wer e made unconst i t ut i onal  by 

t he 1993 Amendment .   Because t he Amendment  di d not  expl i c i t l y  

excl ude Tr i bal  gami ng,  t he Cl ass I I I  games on Tr i bal  l and ar e,  

ar guabl y,  unconst i t ut i onal .  

¶22 On t he ot her  hand,  const i t ut i onal  amendment s t hat  deal  

wi t h t he subst ant i ve l aw of  t he St at e ar e pr esumed t o be 

pr ospect i ve i n ef f ect  unl ess t her e i s an expr ess i ndi cat i on t o 

t he cont r ar y.   Kayden I ndust r i es,  I nc.  v.  Mur phy,  34 

                                                 
23 The Panzer  cour t  r ecogni zed t hat  " [ t ] he Tr i be' s  exi st i ng 

games such as s l ot  machi nes and bl ackj ack must  be sust ai ned on 
t he basi s of  t he val i di t y of  t he or i gi nal  compact s.  .  .  . "   
Panzer ,  271 Wi s.  2d 295,  ¶93.   The Panzer  cour t  not ed t hat  t he 
Or i gi nal  Compact s wer e negot i at ed pur suant  t o t he f eder al  
di st r i ct  cour t ' s  or der  i n Lac du Fl ambeau,  and t hat  " [ a] ny 
at t empt  at  t hi s poi nt  t o i mpai r  t hese compact s woul d cr eat e 
ser i ous const i t ut i onal  quest i ons. "   I d. ,  ¶99.   Nei t her  of  t he 
concur r i ng/ di ssent i ng opi ni ons i n t hi s case di scusses t he 
const i t ut i onal  pr ohi bi t i on wi t h r espect  t o bl ackj ack,  s l ot  
machi nes or  v i deo gami ng,  and how t hey sur vi ve t he 1993 
Amendment .   See Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶¶223,  
239,  240- 45;  Just i ce Roggensack' s concur r ence/ di ssent ,  ¶288.   I f  
t hei r  pr emi se was i ndeed cor r ect  ( " t he di st r i ct  cour t  was 
i ncor r ect  i n al most  ever y r espect " ) ,  t he l ogi cal  ext ensi on of  
t he concur r i ng/ di ssent i ng opi ni ons i s t hat  bl ackj ack,  s l ot  
machi nes and vi deo gami ng,  i n addi t i on t o ot her  f or ms of  Cl ass 
I I I  gami ng,  woul d not  sur vi ve t he 1993 Amendment .   Compar e 
Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶205.    
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Wi s.  2d 718,  731,  150 N. W. 2d 447 ( 1967) .   Because t he 1993 

Amendment  i s s i l ent  wi t h r egar d t o t he i ssue of  t he pr e- exi st i ng 

Tr i bal  gami ng compact s,  t he Amendment  i s not  r et r ospect i ve i n 

oper at i on.  

¶23 We concl ude t hat  t he 1993 Amendment ' s f ai l ur e t o 

expl i c i t l y  addr ess t he Or i gi nal  Compact s cr eat es an ambi gui t y as 

t o whet her  t he compact s f al l  wi t hi n t he Amendment ' s r each. 24  

2 

¶24 As t he pur pose of  const r uct i on of  an amendment  i s t o 

gi ve ef f ect  t o t he i nt ent  of  t he f r amer s and t he peopl e who 

adopt ed i t ,  a par amount  r ul e of  const i t ut i onal  const r uct i on i s  

t hat  t he i nt ent  of  t he pr ovi s i on " i s t o be ascer t ai ned,  not  

al one by consi der i ng t he wor ds of  any par t  of  t he i nst r ument ,  

but  by ascer t ai ni ng t he gener al  pur pose of  t he whol e[ . ] "   I d.  at  

730.   " [ W] hen t he i nt ent  of  t he whol e i s ascer t ai ned,  no par t  i s  

t o be const r ued so t hat  t he gener al  pur pose [ i s]  t hwar t ed,  but  

t he whol e i s t o be made t o conf or m t o r eason and good 

di scr et i on. "   I d.  ( c i t at i on omi t t ed) .   We t her ef or e next  exami ne 

t he hi st or y sur r oundi ng t he passage of  t he 1993 Amendment .   I n 

our  hi st or i cal  anal ysi s of  t he 1993 Amendment ,  we exami ne t he 

l egi s l at i ve debat es and t he r at i f i cat i on campai gn.   See 

Schi l l i ng,  278 Wi s.  2d 216,  ¶16.  

 

                                                 
24 We t her ef or e di sagr ee wi t h t he Panzer  hol di ng t hat  " [ t ] he 

t ext  of  t he const i t ut i on[ al  amendment ]  i s  absol ut el y c l ear . "   
Panzer ,  271 Wi s.  2d 295,  ¶86.   Any l anguage i n Panzer  t o t he 
cont r ar y i s her eby wi t hdr awn.  
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a 

¶25 I n or der  t o amend t he Wi sconsi n Const i t ut i on,  t wo 

successi ve l egi s l at ur es must  pass a pr oposed const i t ut i onal  

amendment  bef or e put t i ng t he measur e t o t he vot er s f or  

r at i f i cat i on.   Wi s.  Const .  ar t .  XI I ,  § 1.    

¶26 Pr i or  t o t he l egi s l at ur e' s f i r st  consi der at i on of  t he 

1993 Amendment ,  t he Gover nor  convened a speci al  sessi on of  t he 

l egi s l at ur e.   Dur i ng t hi s speci al  sessi on,  t he l egi s l at ur e 

cr eat ed Wi s.  St at .  § 565. 01( 6m) .   1991 Wi s.  Act  321.   Li ke t he 

1993 Amendment ,  § 565. 01( 6m) 25 def i nes t he " st at e l ot t er y. " 26  
                                                 

25   Wi sconsi n St at .  § 565. 01( 6m)  r eads:  

" The st at e l ot t er y"  means an ent er pr i se,  
i ncl udi ng a mul t i j ur i sdi ct i onal  l ot t er y i n whi ch t he 
st at e par t i c i pat es,  i n whi ch t he pl ayer ,  by pur chasi ng 
a t i cket ,  i s  ent i t l ed t o par t i c i pat e i n a game of  
chance i n whi ch any of  t he f ol l owi ng appl i es:  

1.  The wi nni ng t i cket s ar e r andoml y pr edet er mi ned 
and t he pl ayer  r eveal s pr epr i nt ed number s or  symbol s 
f r om whi ch i t  can be i mmedi at el y det er mi ned whet her  
t he t i cket  i s a wi nni ng t i cket  ent i t l i ng t he pl ayer  t o 
wi n a pr i ze as pr escr i bed i n t he f eat ur es and 
pr ocedur es f or  t he game,  i ncl udi ng an oppor t uni t y t o 
wi n a pr i ze i n a secondar y or  subsequent  chance 
dr awi ng or  game.  

2.  The t i cket  i s evi dence of  t he number s or  
symbol s sel ect ed by t he pl ayer  or ,  at  t he pl ayer ' s 
opt i on,  r andoml y sel ect ed by a comput er ,  and t he 
pl ayer  becomes ent i t l ed t o a pr i ze as pr escr i bed i n 
t he f eat ur es and pr ocedur es f or  t he game,  i ncl udi ng an 
oppor t uni t y t o wi n a pr i ze i n a secondar y or  
subsequent  chance dr awi ng or  game,  i f  some or  al l  of  
t he pl ayer ' s symbol s or  number s ar e sel ect ed i n a 
chance dr awi ng or  game,  i f  t he pl ayer ' s t i cket  i s  
r andoml y sel ect ed by t he comput er  at  t he t i me of  
pur chase or  i f  t he t i cket  i s sel ect ed i n a chance 
dr awi ng.  
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( b)  " The st at e l ot t er y"  does not  i ncl ude any of  

t he f ol l owi ng games or  games s i mul at i ng any of  t he 
f ol l owi ng games:  1.  Any game i n whi ch wi nner s ar e 
sel ect ed based on t he r esul t s of  a r ace or  spor t i ng 
event .  2.  Any banki ng car d game,  i ncl udi ng bl ackj ack,  
baccar at  or  chemi n de f er .  3.  Poker .  4.  Roul et t e.  5.  
Cr aps or  any ot her  game t hat  i nvol ves ut i l i z i ng di ce.  
6.  Keno.  7.  Bi ngo 21,  bi ngo j ack,  bi ngol et  or  bi ngo 
cr aps.  8.  Any game of  chance t hat  i s pl ayed on a s l ot  
machi ne or  any mechani cal ,  el ect r omechani cal  or  
el ect r oni c devi ce t hat  i s gener al l y avai l abl e t o be 
pl ayed at  a gambl i ng casi no.  9.  Any game or  devi ce 
t hat  i s commonl y known as a v i deo game of  chance or  a 
v i deo gami ng machi ne or  t hat  i s  commonl y known as or  
consi der ed t o be a v i deo gambl i ng machi ne,  except  a 
v i deo devi ce aut hor i zed by t he depar t ment  t o per mi t  
t he sal e of  t i cket s by r et ai l er s  i n a game aut hor i zed 
under  par .  ( a)  i f  al l  of  t he f ol l owi ng appl y:  

a.  The devi ce does not  det er mi ne 
whet her  t he pl ayer  has won a pr i ze.  

b.  The devi ce does not  i ndi cat e whet her  
t he pl ayer  has won a pr i ze ot her  t han by 
ver i f y i ng t hat  t he pl ayer ' s t i cket  or  some 
or  al l  of  t he pl ayer ' s symbol s or  number s on 
t he pl ayer ' s t i cket  have been sel ect ed i n a 
chance dr awi ng,  or  by ver i f y i ng t hat  t he 
pl ayer ' s t i cket  has been r andoml y sel ect ed 
by a cent r al  syst em comput er  at  t he t i me of  
pur chase.  

10.  Any game t hat  i s s i mi l ar  t o a game l i st ed i n t hi s 
par agr aph.  11.  Any ot her  game t hat  i s commonl y 
consi der ed t o be a f or m of  gambl i ng and i s not ,  or  i s 
not  subst ant i al l y  s i mi l ar  t o,  a game t hat  t he 
depar t ment  has t he aut hor i t y t o conduct  under  t hi s 
chapt er .  

( c)  Thi s subsect i on shal l  not  af f ect  t he 
pr ovi s i ons of  any I ndi an gami ng compact  ent er ed i nt o 
bef or e Januar y 1,  1993,  under  s.  14. 035.  

Wi s.  St at .  § 565. 01( 6m) .  
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Never t hel ess,  § 565. 01 expl i c i t l y  pr eser ved t he Or i gi nal  

Compact s.   Under  t he st at ut e,  t he Tr i bal  gami ng compact s ent er ed 

i nt o pr i or  t o Januar y 1,  1993,  ar e not  gover ned by t he r emai ni ng 

por t i ons of  t he st at ut e:   " ( c)  Thi s subsect i on shal l  not  af f ect  

t he pr ovi s i ons of  any I ndi an gami ng compact  ent er ed i nt o bef or e 

Januar y 1,  1993,  under  s.  14. 035. "  Wi s.  St at .  § 565. 01( 6m) ( c) .    

¶27 I n cont r ast  t o t he st at ut e,  t he 1993 Amendment  def i ned 

" st at e l ot t er y"  wi t hout  any expl i c i t  st at ement  r egar di ng t he 

amendment ' s i mpact ,  or  l ack t her eof ,  on t he pr e- exi st i ng Tr i bal  

gami ng compact s.   Upon r evi ew of  t he r ecor d,  we f ound no 

not at i ons expl ai ni ng why any r ef er ence t o t he Tr i bal  gami ng 

compact s was excl uded f r om t he 1993 Amendment  pr oposal s.    

¶28 However ,  t he const i t ut i onal  amendment  di d not  need t o 

cont ai n a s i mi l ar  pr ovi s i on i n or der  t o accompl i sh t he same 

r esul t  as Wi s.  St at .  § 565. 01( 6m) ( c) .   Thi s subsect i on of  t he 

st at ut e was i nt ended t o exempt  t he Or i gi nal  Compact s.   Panzer ,  

271 Wi s.  2d 295,  ¶86 n. 34 ( c i t i ng Let t er  f r om James E.  Doyl e,  

At t or ney Gener al ,  t o Wal t er  Kuni cki ,  Speaker  of  t he Wi sconsi n 

Assembl y,  and John Medi nger ,  Chai r per son of  t he Assembl y 

Commi t t ee on St at e Af f ai r s ( Apr i l  29,  1992)  ( on f i l e wi t h t he 

Wi sconsi n Hi st or i cal  Soci et y Ar chi ves,  John D.  Medi nger  Paper s,  

Box 6,  Fol der  1) ) .   Because const i t ut i onal  amendment s ar e 

pr esumed t o be pr ospect i ve,  Kayden,  34 Wi s.  2d at  732,  i t  woul d 

have been super f l uous f or  t he l egi s l at ur e t o exempt  t he Or i gi nal  

                                                                                                                                                             
26 As not ed pr evi ousl y,  bot h Wi s.  St at .  § 565. 01 and Senat or  

Adel man' s or i gi nal  dr af t  of  1991 SJR 93,  t he pr ecur sor  f or  t he 
1993 Amendment ,  wer e dr af t ed i n 1992.  
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Compact s i n or der  f or  t he 1993 Amendment  t o achi eve t he same 

goal . 27  

¶29 Because t he 1993 Amendment  and Wi s.  St at .  § 565. 01 

wer e passed cont empor aneousl y,  we must  not  i nt er pr et  t he t wo 

enact ment s " t o i ndi cat e a cont r adi ct or y l egi s l at i ve i nt ent . "   

See St at e ex r el .  Teunas v.  Count y of  Kenosha,  142 Wi s.  2d 498,  

509,  418 N. W. 2d 833 ( 1988)  ( c i t at i on omi t t ed) . 28  We t her ef or e 

concl ude t hat  t he l egi s l at ur e di d not  i nt end t he 1993 Amendment  

t o i nval i dat e t he Or i gi nal  Compact s.   Thi s i s consi st ent  wi t h 

our  deci s i on i n Panzer ,  wher e t hi s cour t  hel d t hat  t he f act  t hat  

§ 565. 01( 6m) ( c)  expl i c i t l y  exempt ed Tr i bal  compact s f r om t he 

def i ni t i on of  " l ot t er y"  pr i or  t o t he passage of  t he 1993 

Amendment  s i gnal ed l egi s l at i ve appr oval  of  t he Or i gi nal  

Compact s.   Panzer ,  271 Wi s.  2d 295,  ¶101.    

                                                 
27  We r ecogni ze t hat  t he l egi s l at ur e r ej ect ed an amendment  

t o t he bal l ot  quest i on t hat  woul d have expl i c i t l y  exempt ed t he 
Or i gi nal  Compact s.   Thi s coul d be i nt er pr et ed t o mean t hat  t he 
l egi s l at ur e i nt ended t o i nval i dat e t he Or i gi nal  Compact s.   
However ,  t he r ej ect i on of  t hi s amendment  i s onl y one act  by t he 
l egi s l at ur e,  and does not  out wei gh t he vast  maj or i t y of  ot her  
l egi s l at i ve r ecor ds and news r epor t s,  di scussed i n ¶¶25- 44 of  
t hi s opi ni on,  t hat  c l ear l y i ndi cat e t hat  t he 1993 Amendment  
woul d not  af f ect  t he Or i gi nal  Compact s.   See Just i ce Pr osser ' s 
concur r ence/ di ssent ,  ¶219.  

28 We al so not e t hat  t o f i nd ot her wi se woul d i nval i dat e 
Wi s.  St at .  § 565. 01( 6m) ( c)  as unconst i t ut i onal  because t he 
st at ut e woul d di r ect l y conf l i c t  wi t h t he 1993 Amendment ,  and 
t her ef or e be i nconsi st ent  wi t h t hi s cour t ' s  l ong- st andi ng pol i cy  
of  f i ndi ng st at ut es const i t ut i onal  whenever  poss i bl e.   Chappy v.  
LI RC,  136 Wi s.  2d 172,  185,  401 N. W. 2d 568 ( 1987)  ( " [ E] ver y 
pr esumpt i on must  be i ndul ged t o sust ai n t he l aw i f  at  al l  
possi bl e and,  wher ever  doubt  exi st s as t o a l egi s l at i ve 
enact ment ' s const i t ut i onal i t y,  i t  must  be r esol ved i n f avor  of  
const i t ut i onal i t y. " )  ( c i t at i on omi t t ed) .    
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¶30 On June 30,  1992,  t he l egi s l at ur e consi der ed and 

passed 1992 Assembl y Joi nt  Resol ut i on 1.   Thi s was t he f i r st  

consi der at i on of  t he r esol ut i on t hat  event ual l y amended Ar t i c l e 

I V,  Sect i on 24.   Appr oxi mat el y seven mont hs l at er ,  1993 Senat e 

Joi nt  Resol ut i on 2,  t he second consi der at i on of  t he 

const i t ut i onal  amendment ,  was i nt r oduced.   On Januar y 26,  1993,  

SJR 2 passed t he Senat e,  and t he Assembl y on Febr uar y 17,  1993.   

The t wo j oi nt  r esol ut i ons ( 1992 SJR 1 and 1993 SJR 2)  wer e 

combi ned i nt o 1991 Enr ol l ed Joi nt  Resol ut i on 27.   The vot er s of  

Wi sconsi n r at i f i ed t he enr ol l ed r esol ut i on on Apr i l  6,  1993.  

¶31 A r evi ew of  t he dr af t i ng f i l es f or  t he const i t ut i onal  

amendment  i ndi cat es t hat  t he l egi s l at or s i nt ended t o pr eser ve 

t he Or i gi nal  Compact s as t hey exi st ed at  t he t i me.   These f i l es 

demonst r at e t hat  t he j oi nt  r esol ut i ons wer e based on an ear l i er  

pr oposal  t o amend t he const i t ut i on wi t h r egar d t o gami ng and a 

st at ut e t hat  was passed dur i ng t he same l egi s l at i ve sessi on.  

¶32 I n 1991,  t hen- Gover nor  Thompson cal l ed a speci al  

sessi on t o addr ess amendi ng t he Wi sconsi n Const i t ut i on wi t h 

r egar d t o gami ng.   Gover nor  Thompson submi t t ed a dr af t i ng 

r equest  f or  t he speci al  sessi on pr oposal ,  1991 AJR 1,  r equest i ng 

t hat  t he r esol ut i on be dr af t ed t o mi r r or  an ear l i er  l egi s l at i ve 

pr oposal 29 i nt ended t o " f r eeze"  t he st at e of  gami ng and t o t ake 
                                                 

29 Then- Senat or  Lynn Adel man i nt r oduced 1991 Senat e Joi nt  
Resol ut i on 93,  whi ch was t he or i gi nal  l egi s l at i ve at t empt  t o 
amend Ar t i c l e I V,  Sect i on 24 t o make unconst i t ut i onal  most  f or ms 
of  gambl i ng.   Senat or  Adel man' s pr oposal  i nt ended t o " f r eeze"  
t he st at e of  gami ng i n Wi sconsi n as i t  exi st ed i n 1991.   Jane R.  
Henkel ,  Seni or  St af f  At t or ney,  Wi sconsi n Legi s l at i ve Counci l ,  
Memor andum t o Senat or  Lynn Adel man ( Febr uar y 6,  1992) .    
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i nt o account  di f f er ences bet ween t hat  pr oposal , 30 and 

Wi s.  St at .  § 565. 01,  whi ch made most  f or ms of  gambl i ng i l l egal ,  

but  expl i c i t l y  excl uded t he Tr i bal  casi nos. 31  Dr af t i ng Request  

by Gover nor  Thompson,  June,  1992.   Accor di ng t o t he Legi s l at i ve 

Ref er ence Bur eau' s anal ysi s of  t he bi l l ,  t he const i t ut i onal  

amendment  was based on t hat  ear l i er  l egi s l at i on and i ncor por at ed 

Wi s.  St at .  § 565. 01.   Dr .  H.  Ruper t  Theobal d,  LRB Dr af t er ' s 

Not e,  June 16,  1992.   Because t he LRB' s anal ysi s of  a bi l l  i s  

pr i nt ed wi t h and di spl ayed on t he bi l l  when i t  i s  i nt r oduced i n 

t he l egi s l at ur e,  t he LRB' s anal ysi s i s i ndi cat i ve of  l egi s l at i ve 

i nt ent .   Schi l l i ng,  278 Wi s.  2d 216,  ¶25 n. 9.   See al so Col e,  

264 Wi s.  2d 520,  ¶36 n. 12.  

¶33 The l egi s l at i ve r ecor ds al so r eveal  t hat  Wi sconsi n' s 

l egi s l at or s wer e uni f or ml y i nf or med t hat  t he amendment  woul d not  

af f ect  t he Or i gi nal  Compact s.   For  exampl e,  pr i or  t o t he June 30 

vot e,  At t or ney Jane Henkel  of  t he Wi sconsi n Legi s l at i ve Counci l ,  

r espondi ng t o a r equest  f or  c l ar i f i cat i on f r om St at e 

Repr esent at i ve Davi d Tr avi s,  concl uded t he const i t ut i onal  

amendment  woul d not  " pr ohi bi t  casi no- t ype gambl i ng under  t he 

exi st i ng 11 compact s bet ween t he st at e and I ndi an t r i bes. "   Jane 

R.  Henkel ,  Deput y Di r ect or ,  Legi s l at i ve Counci l ,  Let t er  t o 

                                                 
30 Thi s pr oposed amendment  passed t he Senat e but  f ai l ed i n 

t he Assembl y due t o i nact i on.   Joi nt  Rul e 83( c) ( 3) ,  as amended 
by 1991 Senat e Joi nt  Resol ut i on 1.  

31 Under  Wi s.  St at .  § 565. 01( 6m) ( c) ,  t he pr ohi bi t i on on most  
f or ms of  gambl i ng " shal l  not  af f ect  t he pr ovi s i ons of  any I ndi an 
gami ng compact  ent er ed i nt o bef or e Januar y 1,  1993,  under  s.  
14. 035. "   Wi s.  St at .  § 565. 01( 6m) .  
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Repr esent at i ve Davi d Tr avi s,  June 19,  1992 ( emphasi s i n 

or i gi nal ) .  

¶34 Si mi l ar l y,  i n pr epar at i on f or  t he June 30,  1992,  

speci al  sessi on,  t hen- St at e Repr esent at i ve John Medi nger  sought  

c l ar i f i cat i on f r om t hen- At t or ney Gener al  Doyl e r egar di ng,  among 

ot her  t hi ngs,  t he pot ent i al  ef f ect s of  t he pr oposed 

const i t ut i onal  amendment  on t he exi st i ng compact s.   John D.  

Medi nger ,  St at e Repr esent at i ve,  Let t er  t o At t or ney Gener al  James 

E.  Doyl e,  June 22,  1992.   The At t or ney Gener al  r esponded on June 

24,  1992,  and st at ed t hat  because t he amendment  was pr esumed t o 

be pr ospect i ve and because t he compact s di d not  have a pr ovi s i on 

t hat  made t he compact s i nef f ect i ve upon a change i n st at e l aw,  

t he pr oposed amendment  " woul d not  af f ect  compact s whi ch al r eady 

exi st . "  James E.  Doyl e,  At t or ney Gener al ,  Let t er  t o 

Repr esent at i ve Medi nger ,  June 24,  1992.   The At t or ney Gener al  

wr ot e s i mi l ar  l et t er s t o t hi s ef f ect  t o ot her  l egi s l at or s.   See,  

e. g. ,  Let t er  t o Repr esent at i ve Mar l i n Schnei der ,  Febr uar y 3,  

1993.  

¶35 Af t er  t he June 30,  1992,  vot e,  but  pr i or  t o t he second 

consi der at i on,  t he Deput y Di r ect or  f or  t he Assembl y Democr at i c 

Caucus i nf or med t he Democr at i c member s of  t he Assembl y t hat  t he 

" exi st i ng t r i bal - st at e gami ng compact s wi l l  cont i nue f or  seven 

year s and wi l l  not  be af f ect ed by t he change. "   Dan Rossmi l l er ,  

Assembl y Democr at i c Caucus Deput y Di r ect or ,  Memor andum t o 

Assembl y Democr at s,  Jul y 7,  1992.  

¶36 These r ecor ds c l ear l y demonst r at e t hat  t he l egi s l at or s 

vot ed t o pass t he const i t ut i onal  amendment  wi t h t he 
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under st andi ng t hat  t he Or i gi nal  Compact s woul d sur vi ve t he 

amendment .   We t hus concl ude t hat  t he Wi sconsi n Legi s l at ur e di d 

not  i nt end t he 1993 Amendment  t o i nval i dat e t he Or i gi nal  

Compact s.  

b 

¶37 We next  t ur n t o t he r at i f i cat i on campai gn t hat  

sur r ounded t he vot er s '  passage of  t he 1993 Amendment .   Thi s 

cour t  pr esumes t hat ,  when i nf or med,  t he c i t i zens of  Wi sconsi n 

ar e f ami l i ar  wi t h t he el ement s of  t he const i t ut i on and wi t h t he 

l aws,  and t hat  t he i nf or mat i on used t o educat e t he vot er s dur i ng 

t he r at i f i cat i on campai gn pr ovi des evi dence of  t he vot er s '  

i nt ent .   St at e ex r el .  Eker n v.  Zi mmer man,  187 Wi s.  180,  192- 94,  

204 N. W.  803 ( 1925) .   " [ W] her e such i nt ent i on appear s,  t he 

const r uct i on and i nt er pr et at i on of  t he act s must  f ol l ow 

accor di ngl y. "   I d.  

¶38 Wi sconsi n c i t i zens vot ed t o r at i f y t he 1993 Amendment  

t o Ar t i c l e I V,  Sect i on 24 on Apr i l  6,  1993.   Publ i c st at ement s 

and news account s l eadi ng t o t he Apr i l  6 vot e demonst r at e t hat  

vot er s wer e i nf or med t hat  t he 1993 Amendment  woul d not  af f ect  

t he Or i gi nal  Compact s,  and pol l s r el eased days pr i or  t o t he 

Apr i l  6,  1993,  vot e i ndi cat e t hat  most  vot er s di d not  want  t o 

make t he Tr i bal  gami ng casi nos i l l egal .    

¶39 The vast  maj or i t y of  news ar t i c l es r epor t ed t o t he 

vot er s t hat  t he 1993 Amendment  woul d not  i mpact  t he Or i gi nal  
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Compact s. 32  For  exampl e,  t he Mi l waukee Sent i nel  r epor t ed t hat  

t hen- At t or ney Gener al  Doyl e di d " not  bel i eve enact ment  of  t he 

amendment  woul d af f ect  I ndi an casi nos oper at i ng under  t er ms of  

t he cur r ent  st at e- t r i bal  gambl i ng compact s s i gned i n 1991 and 

1992. "   Amy Ri nar d,  Gami ng Quest i on St ays Unanswer ed,  Mi l w.  

Sent . ,  Mar .  29,  1993.   Then- Gover nor  Thompson and " ot her  st at e 

l awyer s and l awmaker s agr ee[ d] . "   I d.    

¶40 The Mi l waukee Jour nal  al so pr i nt ed a l et t er  t o t he 

edi t or  by t wo l awmaker s encour agi ng passage of  t he amendment ,  

expl ai ni ng t hat  vot er s need not  wor r y about  t he amendment  

af f ect i ng t he exi st i ng Tr i bal  casi nos because a " ' yes'  vot e 

[ woul d]  f r eeze t he cur r ent  l evel  of  gambl i ng i n Wi sconsi n and 

put  a const i t ut i onal  br ake on new,  expanded f or ms of  gambl i ng. "   

Lynn Adel man & Pet er  Bock,  Let t er  t o Edi t or ,  Vot e ' Yes'  on 

Quest i on 7 t o Li mi t  Expansi on,  Mi l w.  Jour . ,  Mar .  29,  1993.    

¶41 Edi t or s and col umni st s s i mi l ar l y concl uded t hat  t he 

1993 Amendment  woul d not  af f ect  t he Or i gi nal  Compact s.   The 

                                                 
32 Some news r epor t s di d expr ess concer n about  what  t he 

amendment  woul d mean f or  I ndi an gami ng.   See Dan Ri t sche,  The 
Evol ut i on of  Legal i zed Gambl i ng i n Wi sconsi n,  LRB- 00- RB- 1,  11- 12 
( 1999) ;  Ron Seel y,  You Can Bet  on I t :  Gami ng Ref er endum I s Sur e 
t o Conf use,  Wi s.  St .  Jour . ,  Apr .  4,  1993 ( " What ,  r eal l y,  wi l l  
happen [ t o I ndi an casi nos]  i f  t he amendment  passes? .  .  .  The 
pr obl em i s t hat  nobody r eal l y knows. " ) ( emphasi s i n or i gi nal ) ;  
St eve Schul t ze,  Answer s Hel p Shed Li ght  on Amendment  Quest i ons,  
Mi l w.  Jour . ,  Apr .  4,  1993 ( " Q.  How do I  vot e i f  I  want  t o keep 
I ndi an casi nos goi ng but  not  expand gambl i ng?  A.  Nei t her  a yes 
nor  a no vot e pr ovi des any guar ant ees. " ) .   And,  i n f act ,  some 
expr essed concer n t hat  t he amendment  coul d j eopar di ze t he 
exi st i ng compact s.   See,  e. g. ,  Amy Ri nar d,  Gami ng Quest i on St ays 
Unanswer ed,  Mi l w.  Sent . ,  Mar .  29,  1993,  quot i ng Gl en Mi l l er ,  
t hen- Chai r man of  t he Menomi nee Tr i be.  



No.  2003AP421   

 

26 
 

Wi sconsi n St at e Jour nal  expl ai ned t o vot er s t hat  " [ a]  ' yes'  vot e 

on t he const i t ut i onal  amendment  i s not  a vot e t o boar d up 

Wi sconsi n I ndi an casi nos, "  Tom St i l l ,  Gambl i ng Li mi t  Woul dn' t  

Hur t  Tr i bes,  Wi s.  St .  Jour . ,  Mar .  22,  1993.   The Wi sconsi n St at e 

Jour nal  al so encour aged any vot er  who want ed t o ensur e t he 

cont i nuat i on of  Tr i bal  casi nos t o vot e i n f avor  of  t he 

amendment .   Edi t or i al ,  Don' t  Know How t o Vot e?  Her e Ar e Some 

Gui del i nes,  Wi s.  St .  Jour . ,  Apr .  4,  1993.    

¶42 Vot er s i n Eau Cl ai r e wer e s i mi l ar l y encour aged t o vot e 

f or  t he amendment  t o " l i mi t  any f ur t her  expansi on of  gambl i ng"  

and st r essed t hat  " [ t ] her e woul d be no i mmedi at e i mpact  on 

exi st i ng casi nos because t he t r i bes negot i at ed compact s wi t h t he 

st at e t hat  ensur es t he casi nos wi l l  r emai n open f or  t he next  

seven year s. "   Edi t or i al ,  " Yes"  Vot e Won' t  be End t o Casi nos,  

Eau Cl ai r e Leader  Tel egr am,  Apr .  2,  1993 ( emphasi s added) .   

Gr een Bay vot er s wer e al so i nf or med t hat  t he " amendment  wi l l  not  

af f ect  I ndi an casi nos. "  Edi t or i al ,  Vot e " Yes"  .  .  .  t o Fr eeze 

Gambl i ng,  Gr een Bay Pr ess Gazet t e,  Mar .  30,  1993 ( emphasi s 

added) .    

¶43 I n addi t i on,  accor di ng t o a pol l  conduct ed by t he St .  

Nor ber t  Col l ege Sur vey Cent er ,  r el eased j ust  days bef or e t he 

Apr i l  6 vot e,  65 per cent  of  t hose pol l ed bel i eved t hat  " I ndi an 

t r i bes shoul d be al l owed t o oper at e gambl i ng casi nos on t hei r  

r eser vat i ons. "   John Pat r i ck Hunt er ,  Sur vey:  Taxes Top Wor r y,  

Gami ng Vi ews Spl i t ,  The Cap.  Ti mes,  Mar .  30,  1993.   A pol l  by 

t he Uni ver si t y of  Wi sconsi n- Ext ensi on Sur vey Resear ch Labor at or y 

r epor t ed si mi l ar  f i ndi ngs.   I d.  
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¶44 We concl ude t hat  t he vast  number  of  news ar t i c l es,  

whi ch i nf or med vot er s t hat  t he amendment  woul d not  i mpact  t he 

exi st i ng I ndi an gami ng,  c l ear l y demonst r at es t hat  t he vot er s who 

r at i f i ed t he const i t ut i onal  amendment  wer e i nf or med t hat  t he 

r at i f i cat i on of  t he 1993 Amendment  woul d not  af f ect  t he Or i gi nal  

Tr i bal  Gami ng Compact s.   Our  " const r uct i on and i nt er pr et at i on"  

of  t he 1993 Amendment  must  f ol l ow accor di ngl y.   Zi mmer man,  187 

Wi s.  at  194.  

3 

¶45 We al so f i nd t hat  subsequent  l egi s l at i ve act i on 

demonst r at es t hat  t he 1993 Amendment  di d not  i nval i dat e t he 

Or i gi nal  Compact s.   The l egi s l at ur e' s subsequent  act i ons ar e a 

cr uci al  component  of  any const i t ut i onal  anal ysi s because t hey 

ar e c l ear  evi dence of  t he l egi s l at ur e' s under st andi ng of  t hat  

amendment .   See Schi l l i ng,  278 Wi s.  2d 216,  ¶¶16,  23.   I n t he 

pr esent  case,  l aws enact ed i mmedi at el y f ol l owi ng passage of  t he 

1993 Amendment  c l ear l y r el i ed on t he cont i nuat i on of  t he 

exi st i ng I ndi an gami ng compact s.    

¶46 The 1993 budget ,  enact ed on August  10,  1993,  was t he 

f i r st  act i on by t he Wi sconsi n Legi s l at ur e t hat  ment i oned t he 

Tr i bal  gami ng compact s subsequent  t o passage of  t he 1993 

Amendment .   The 1993 budget  appr opr i at ed $330, 800 i n 1993- 94 and 

$329, 000 i n 1994- 95 f r om " [ m] oneys r ecei ved by t he st at e f r om 

I ndi an t r i bes as r ei mbur sement  f or  st at e cost s of  r egul at i on of  

I ndi an gami ng under  [ t he]  I ndi an gami ng compact s .  .  .  . "   1993 

Wi s.  Act  16,  §§ 153 & 3544( 1m) ( a)  ( emphasi s added) .   The Budget  
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Act ,  t her ef or e,  r el i ed on f unds f r om t he Cl ass I I I  games 

aut hor i zed by t he Or i gi nal  Compact s.  

¶47 The l egi s l at ur e al so passed 1993 Wi sconsi n Act  174,  

whi ch made al l  gami ng cont r act s ( debt s)  voi d and unenf or ceabl e,  

but  whi ch expl i c i t l y  st at ed t hat  t he " sect i on does not  appl y 

t o .  .  .  st at e or  f eder al  l aws r el at i ng t o t he conduct  of  gami ng 

on I ndi an l ands. "   1993 Wi s.  Act  174,  Wi s.  St at .  § 895. 055.   

Fur t her ,  1993 Wi sconsi n Act  365 cr eat ed a r equi r ement  f or  t he 

Wi sconsi n Depar t ment  of  Just i ce t o pr osecut e v i ol at i ons of  t he 

Tr i bal  gami ng compact s.   1993 Wi s.  Act  365,  

Wi s.  St at .  § 165. 25( 3r ) .  

¶48 Of  s i gni f i cance,  t he l egi s l at ur e passed 1993 Wi sconsi n 

Act  406,  enact ed on Apr i l  21,  1994,  whi ch expl i c i t l y  val i dat ed 

any cont r act  bet ween t he St at e and a f eder al l y- r ecogni zed I ndi an 

Tr i be t hat  was ent er ed i nt o pr i or  t o May 6,  1994.   1993 Wi s.  Act  

406;  Wi s.  St at .  § 992. 20( 1) .   Thi s st at ut e,  passed one year  

af t er  t he vot er s r at i f i ed t he 1993 Amendment ,  " s i gnal [ s]  

l egi s l at i ve appr oval  of  t he or i gi nal  compact s. "   Panzer ,  271 

Wi s.  2d 295,  ¶100.  

4 

¶49 I n sum,  based on t he 1993 Amendment ' s hi st or y and t he 

ear l i est  l egi s l at i ve i nt er pr et at i ons of  t hat  Amendment ,  we 

concl ude t hat  t he 1993 Amendment  was not  i nt ended t o pr ecl ude 

t he Tr i bes f r om conduct i ng Cl ass I I I  games pur suant  t o t he 

Or i gi nal  Compact s.   Because t he Or i gi nal  Compact s ar e not  

i nval i dat ed by t he 1993 Amendment ,  t he t er ms agr eed t o i n t he 

Or i gi nal  Compact s r emai n i n f ul l  ef f ect .    
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B 

¶50 We next  exami ne whet her  t he Gover nor  has t he aut hor i t y 

t o r enew t he Or i gi nal  Compact s.   Dai r y l and cont ends t hat  t he 

Cl ass I I I  games oper at ed at  t he Tr i bes'  casi nos ar e 

unconst i t ut i onal ,  and t her ef or e t he St at e cannot  l awf ul l y r enew 

t he compact s.   The Gover nor  asser t s t hat  t he 1993 Amendment  

cannot  f or ce t he St at e t o i ssue a not i ce of  nonr enewal  because 

t hi s woul d unconst i t ut i onal l y i mpai r  t he St at e' s compact s wi t h 

t he 11 Tr i bes.    

¶51 Bot h t he Wi sconsi n and t he Uni t ed St at es Const i t ut i ons 

pr ohi bi t  st at es f r om i mpai r i ng t hei r  cont r act ual  obl i gat i ons. 33  

                                                 
33 We not e t hat  t he Cont r act s Cl ause gener al l y appl i es t o 

cont r act s t o whi ch t he St at e i s a par t y.   Russel l  v.  Sebast i an,  
233 U. S.  195 ( 1914) .   When a st at e i s act i ng,  " not  i n i t s 
capaci t y as a sover ei gn,  but  i n i t s pr opr i et ar y capaci t y"  as a 
par t y t o a cont r act ,  t he st at e " i s bound by t he same r ul es as 
t hose whi ch i t  appl i es t o i t s c i t i zens. "   Ful t on v.  Fi r st  
Vol unt eer  Co.  of  Ocont o,  204 Wi s.  355,  362,  236 N. W.  120 ( 1931)  
( c i t at i on omi t t ed) .   Mor eover ,  

[ W] hen t he st at e appear s as a sui t or  i n her  cour t s t o 
enf or ce her  r i ght s of  pr oper t y,  she comes shor n of  her  
at t r i but es of  sover ei gnt y,  and as a body pol i t i c ,  
capabl e of  cont r act i ng,  sui ng,  and hol di ng pr oper t y,  
i s  subj ect  t o t hose r ul es of  j ust i ce and r i ght  whi ch 
i n her  sover ei gn char act er ,  she has pr escr i bed f or  t he 
gover nment  of  her  peopl e.    

I d.  ( c i t at i on omi t t ed) .   See al so U. S.  Tr ust  Co.  of  New Yor k v.  
New Jer sey,  431 U. S.  1,  25 n. 23 ( 1977) ;  Hal l  v.  Wi sconsi n,  103 
U. S.  5,  11 ( 1880)  ( " When a St at e descends f r om t he pl ane of  i t s  
sover ei gnt y,  and cont r act s wi t h pr i vat e per sons,  i t  i s  r egar ded 
pr o hac vi ce as a pr i vat e per son i t sel f ,  and i s bound 
accor di ngl y. " )  ( c i t at i on omi t t ed) .  
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Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n Const i t ut i on st at es:  

" [ n] o bi l l  of  at t ai nder ,  ex post  f act o l aw,  nor  any l aw 

i mpai r i ng t he obl i gat i on of  cont r act s,  shal l  ever  be passed[ . ] "   

Si mi l ar l y,  Ar t i c l e I ,  Sect i on 10 of  t he Uni t ed St at es 

Const i t ut i on st at es,  i n r el evant  par t :  " No st at e 

shal l  .  .  .  pass any bi l l  of  at t ai nder ,  ex post  f act o l aw,  or  

l aw i mpai r i ng t he obl i gat i on of  cont r act s[ . ] "   Al t hough our  

i nt er pr et at i on of  t he Cont r act  Cl ause of  t he Wi sconsi n 

Const i t ut i on need not  par al l el  f eder al  i nt er pr et at i ons of  t he 

Cont r act  Cl ause of  t he Uni t ed St at es Const i t ut i on,  " our  pr i or  

deci s i ons [ r egar di ng Cont r act  Cl ause i ssues]  have r el i ed upon 

t he deci s i ons of  t he Uni t ed St at es Supr eme Cour t . "   Chappy v.  

LI RC,  136 Wi s.  2d 172,  186,  401 N. W. 2d 568 ( 1987)  ( c i t at i ons 

omi t t ed) .  

¶52 We r ecogni ze t hat  t he Cont r act  Cl ause does not  pl ace 

an absol ut e bar r i er  t o a st at e' s power  t o modi f y i t s own 

cont r act s.   See Wi sconsi n Pr of essi onal  Pol i ce Ass' n,  I nc.  v .  

                                                                                                                                                             
I n Russel l ,  t he Uni t ed St at es Supr eme Cour t  pr ecl uded a 

st at e' s const i t ut i onal  amendment  f r om bei ng appl i ed 
r et r oact i vel y t o a cont r act  bet ween t he st at e and a pr i vat e 
company t hat  pr e- exi st ed t he const i t ut i onal  amendment .   Russel l ,  
233 U. S.  at  210.   The Cour t  concl uded t hat  t he const i t ut i onal  
amendment  coul d not  be appl i ed r et r oact i vel y t o a cont r act  t o 
whi ch t he St at e was a par t y i n an at t empt  t o " deny t he r i ght  of  
expansi on t o a ut i l i t y  al r eady l awf ul l y doi ng busi ness i n t he 
muni ci pal i t y af t er  t he company had expended l ar ge sums i n 
pr epar at i on f or  t he expansi on. "   Di x i e El ec.  Member shi p Cor p.  v.  
Ci t y of  Bat on Rouge,  440 F.  2d 819,  822 ( 5t h Ci r .  1971)  ( c i t i ng 
Russel l ,  233 U. S.  195;  not i ng t hat  r et r oact i ve appl i cat i on of  
t he amendment  was an at t empt  t o change t he r ul es of  t he game at  
t he expense of  t he ut i l i t y) .   Cont r ast ,  Just i ce Roggensack' s 
concur r ence/ di ssent ,  ¶305.    
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Li ght bour n,  2001 WI  59,  ¶149,  243 Wi s.  2d 512,  627 N. W. 2d 807.   

I ndeed,  " cour t s wi l l  scr ut i ni ze t he abi l i t y  of  t he St at e t o 

ent er  i nt o an agr eement  t hat  l i mi t s i t s power  t o act  i n t he 

f ut ur e. "   I d.  ( quot at i on omi t t ed) .   We f ur t her  r ecogni ze t hat  a 

st at e cannot  cont r act  away i t s pol i ce power s.   St one v.  

Mi ssi ssi ppi ,  101 U. S.  814,  818 ( 1879) .   See al so Ci t y of  

Super i or  v.  Roemer ,  154 Wi s.  345,  357,  141 N. W.  250 ( 1913) .  

St at es may si mi l ar l y adj ust  t hei r  cont r act ual  obl i gat i ons t o 

saf eguar d t he publ i c wel f ar e. 34  Mor eover ,  a st at e' s power  t o 

i mpai r  pr e- exi st i ng cont r act s i s not  l i mi t ed t o t hose cont r act s 

t hat  ar e host i l e t o publ i c mor al s,  heal t h,  or  saf et y.   Home 

Bl dg.  & Loan Ass' n v.  Bl ai sdel l ,  290 U. S.  398,  437 ( 1934) .    

¶53 Yet ,  i f  a st at e coul d change t he r ul es gover ni ng i t s 

cont r act ual  obl i gat i ons whenever  i t  saw f i t ,  t he Cont r act  Cl ause 

                                                 
34 See Home Bl dg.  & Loan Ass' n v.  Bl ai sdel l ,  290 U. S.  398,  

437 ( 1934)  ( " [ E] conomi c i nt er est s of  t he st at e may j ust i f y t he 
exer ci se of  i t s  cont i nui ng and domi nant  pr ot ect i ve power  
not wi t hst andi ng i nt er f er ence wi t h cont r act s. " ) .   
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woul d of f er  no pr ot ect i on at  al l . 35  I ndeed,  as t he Uni t ed St at es 

Supr eme Cour t  has expl i c i t l y  r ecogni zed:  

I f  t he Cont r act  Cl ause i s t o r et ai n any meani ng at  
al l  .  .  .  i t  must  be under st ood t o i mpose some l i mi t s  
upon t he power  of  a St at e t o abr i dge exi st i ng 
cont r act ual  r el at i onshi ps,  even i n t he exer ci se of  i t s 
ot her wi se l egi t i mat e pol i ce power .  .  .  .  Even when t he 
publ i c wel f ar e i s i nvoked as an excuse.  .  .  .  t he 
secur i t y of  a mor t gage cannot  be cut  down wi t hout  
moder at i on or  r eason or  i n a spi r i t  of  oppr essi on. "  

Wi pper f ur t h v.  U- Haul  Co.  of  W.  Wi sconsi n,  101 Wi s.  2d 586,  594-

95,  304 N. W. 2d 767 ( 1981)  ( c i t i ng Al l i ed St r uct ur al  St eel  Co.  v.  

Spannaus,  438 U. S.  234,  242- 43 ( 1978)  ( c i t at i ons omi t t ed)  

                                                 
35 Just i ce Roggensack cont ends t hat  we " choose[ ]  t o i gnor e 

cont r ol l i ng pr ecedent  of  t he Uni t ed St at es Supr eme Cour t . "   
Just i ce Roggensack' s concur r ence/ di ssent ,  ¶287.   Just i ce 
Roggensack asser t s t hat  t he Cont r act s Cl ause has " never  been 
i nt er pr et ed by t he Uni t ed St at es Supr eme Cour t  t o pr ecl ude a 
st at e f r om l egi s l at i ng t o pr ot ect  t he publ i c heal t h or  
mor al s[ . ] "   I d. ,  ¶308 ( emphasi s i n or i gi nal )  ( c i t i ng St one v.  
Mi ssi ssi ppi ,  101 U. S.  814,  818 ( 1879) ) .   She r evi ews deci s i ons 
by t he Uni t ed St at es Supr eme Cour t  wher e,  she concl udes,  t he 
cour t  al l owed a St at e' s pol i ce power s t o t r ump t he St at e' s 
cont r act ual  obl i gat i ons.   See i d. ,  ¶¶309- 320.   Just i ce 
Roggensack' s anal ysi s over st at es t he Uni t ed St at es Supr eme 
Cour t ' s  pr ecedent .   The Uni t ed St at es Supr eme Cour t  has not  
concl uded t hat  a St at e can never  l i mi t  i t s  r i ght  t o exer ci se i t s  
pol i ce power s.    

I n addi t i on,  Just i ce Roggensack asser t s t hat  t hi s deci s i on 
t akes away t he St at e' s sover ei gn pol i ce power  t o r egul at e 
gambl i ng " wi t hi n i t s j ur i sdi ct i on, "  Just i ce Roggensack' s 
concur r ence/ di ssent ,  ¶318.   However ,  Tr i bes ar e not  wi t hi n t he 
St at e' s j ur i sdi ct i on:  St at es do not  have j ur i sdi ct i on over  
Tr i bes unl ess speci f i cal l y gr ant ed such j ur i sdi ct i on by 
Congr ess.   Cohen' s Handbook of  Feder al  I ndi an Law § 12. 02[ 5] ,  
865 ( 2005 ed. ) .   Mor eover ,  wi t hout  a val i d compact ,  st at e l aws 
have no r egul at or y power  over  gami ng on Tr i bal  l and,  and st at es 
have no aut hor i t y t o pol i ce Tr i bal  casi nos.   See Sycuan Band v.  
Roche,  54 F. 3d 535 ( 9t h Ci r .  1994) ;  Fl or i da v.  Semi nol e Tr i be,  
181 F. 3d 1237 ( 11t h Ci r .  1999) .  
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( emphasi s i n or i gi nal ) ) .   An hi st or i cal  anal ysi s of  t he Cont r act  

Cl ause f ur t her  expl ai ns cour t s '  at t empt s t o bal ance t he st at e' s 

pol i ce power s agai nst  t he f r eedom t o cont r act :  

[ T] he [ Uni t ed St at es Supr eme]  Cour t  devel oped t he 
t heor y t hat  wi t h r egar d t o publ i c cont r act s,  t her e 
wer e cer t ai n at t r i but es of  st at e sover ei gnt y t hat  
coul d not  be cont r act ed away.  .  .  .  The Cour t ,  when i t  
coul d,  const r ued t he under l y i ng cont r act  as not  
pr ovi di ng f or  t he gi v i ng up of  t he sover ei gn 
power .  .  .  .  I f  t he st at e di d i n f act  cont r act  away 
cer t ai n power s,  t hen t he Cour t  woul d hol d t hat  cer t ai n 
at t r i but es of  st at e power  coul d not  be cont r act ed away 
at  al l .   Thi s Sover ei gn Power  l i mi t at i on became an 
i mpor t ant  gl oss on t he Cont r act  Cl ause.   The mor e 
moder n Publ i c Pur pose Bal anci ng Test ,  devel oped l at er ,  
l ar gel y suppl ant s t he need f or  t hi s except i on,  but  i t  
i s  st i l l  of  some i mpor t ance.  

James M.  McGol dr i ck,  Jr . ,  Li mi t s on St at es,  17 ( 2005)   ( emphasi s 

added) .  

¶54 At t empt i ng t o st r i ke a bal ance bet ween t he st at es'  

cont r act ual  obl i gat i ons and t he publ i c wel f ar e,  t he Uni t ed 

St at es Supr eme Cour t  has est abl i shed a t hr ee- st ep met hodol ogy 

used i n anal yzi ng i mpai r ment  of  cont r act  c l ai ms.   Li ght bour n,  

243 Wi s.  2d 512,  ¶146 ( c i t at i on omi t t ed) .   Thi s bal anci ng t est  

i s  r oot ed i n " t he Fr amer s'  i nt ent  t o pr ot ect  cont r act  r i ght s 

f r om t he ' f l uct uat i ng pol i cy '  of  t he st at e. "   McGol dr i ck,  supr a,  

31. 36  Thi s cour t  gener al l y f ol l ows t hi s t hr ee- st ep met hodol ogy 

i n eval uat i ng i mpai r ment  of  cont r act  c l ai ms.   Li ght bour n,  243 

Wi s.  2d 512,  ¶146.  

                                                 
36 Cont r ast  Just i ce Roggensack' s concur r ence/ di ssent ,  ¶¶309,  

318- 19 ( asser t i ng t hat  t he Cont r act  Cl ause anal ysi s i s not  
appl i cabl e t o " l egi s l at i ng t o pr ot ect  t he publ i c heal t h or  
mor al s" ) .  
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¶55 To demonst r at e t hat  a cont r act  has been 

unconst i t ut i onal l y i mpai r ed,  a compl ai ni ng par t y must  f i r st  

est abl i sh beyond a r easonabl e doubt  t hat  t he l egi s l at ur e changed 

t he l aw af t er  t he f or mat i on of  t he cont r act  and t hat  t he 

oper at i on of  t he cont r act  i s  subst ant i al l y  i mpai r ed by t hi s 

change.   See Ener gy Reser ves Gr oup,  I nc.  v.  Kansas Power  & Li ght  

Co. ,  459 U. S.  400,  411 ( 1983)  ( c i t at i on omi t t ed) ;  Reser ve Li f e 

I ns.  Co.  v.  La Fol l et t e,  108 Wi s.  2d 637,  644,  323 N. W.  2d 173 

( Ct .  App.  1982) .   The i mpai r ment  must  be subst ant i al ;  a mi ni mal  

change of  cont r act ual  obl i gat i ons may end t he i nqui r y.   

Li ght bour n,  243 Wi s.  2d 512,  ¶147.   On t he ot her  hand,  t he 

sever i t y of  t he i mpai r ment  i ncr eases t he l evel  of  scr ut i ny t o 

whi ch t he l egi s l at i on wi l l  be subj ect ed.   Ener gy Reser ves Gr oup,  

459 U. S.  at  411.   

¶56 Second,  i f  a l aw subst ant i al l y  i mpai r s an al r eady 

exi st i ng cont r act ual  r el at i onshi p,  t he st at e,  i n j ust i f i cat i on,  

must  have a s i gni f i cant  and l egi t i mat e publ i c pur pose f or  t he 

l egi s l at i on.   I d.   See al so Spannaus,  438 U. S.  at  244;  

Li ght bour n,  243 Wi s.  2d 512,  ¶148.    

¶57 Fi nal l y,  i f  a s i gni f i cant  and l egi t i mat e publ i c 

pur pose exi st s f or  t he l egi s l at i on,  t he quest i on becomes whet her  

t he l egi s l at ur e' s i mpai r ment  of  cont r act  i s  r easonabl e and 

necessar y t o ser ve t hat  pur pose.   Li ght bour n,  243 Wi s.  2d 512,  

¶149.   I n assessi ng t he r easonabl eness of  a const i t ut i onal  

amendment ,  t he Uni t ed St at es Supr eme Cour t  eval uat es whet her  t he 

soci al  concer ns t hat  pr ompt ed t he changes wer e f or eseeabl e when 

t he st at e ent er ed i nt o t he compact ,  and whet her  t he condi t i ons 
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have changed suf f i c i ent l y s i nce t he st at e ent er ed t he cont r act .   

See U. S.  Tr ust  Co.  of  New Yor k v .  New Jer sey,  431 U. S.  1,  31- 32 

( 1977) .    

¶58 I n t he pr esent  case,  t he St at e of  Wi sconsi n and t he 11 

Tr i bes have had an ongoi ng r el at i onshi p s i nce t he par t i es 

ent er ed i nt o t he Or i gi nal  Compact s mor e t han a decade ago. 37  As 

t hi s cour t  r ecogni zed i n Panzer ,  t he par t i es c l ear l y have a 

r el i ance i nt er est  i n t he cont i nuat i on of  t he Or i gi nal  Compact s,  

and t hi s cour t  has al r eady r ecogni zed t hat  " [ a] ny at t empt  at  

t hi s poi nt  t o i mpai r  t hese compact s woul d cr eat e ser i ous 

const i t ut i onal  quest i ons. "   Panzer ,  271 Wi s.  2d 295,  ¶99.    

¶59 I n t he f ol l owi ng anal ysi s,  we exami ne whet her  t he 1993 

Amendment  appl i es t o r enewal s of  t he Or i gi nal  Compact s.   We t hen 

exami ne whet her  t he Cont r act  Cl ause pr ecl udes i nt er pr et i ng t he 

1993 Amendment  as a st at ement  of  publ i c pol i cy agai nst  gami ng 

                                                 
37 Pur suant  t o I GRA,  t he par t i es ent er ed i nt o compact s t o 

f or m r el at i onshi ps i n an ef f or t  t o bal ance t he i nt er est s of  t he 
I ndi an Tr i bes'  desi r es t o become mor e sel f - suf f i c i ent  and t he 
St at e' s desi r es t o r egul at e Cl ass I I I  games.   See,  e. g. ,  Bad 
Ri ver / St at e of  Wi sconsi n Gami ng Compact  of  1991,  §XXXI . A. 1- 2.    

The Tr i bes'  i nt er est s i n pr omot i ng economi c devel opment  and 
sel f - suf f i c i ency cont i nue.   The Tr i bes'  casi nos have become " a 
means t o achi eve what  no st at e or  f eder al  economi c devel opment  
pr ogr am has been abl e t o achi eve f or  I ndi an peopl e i n 200 year s—
—t he r et ur n of  sel f - r espect  and economi c sel f - suf f i c i ency. "   
Judy Zel i o,  The Fat  New Buf f al o,  St at e Legi s l at ur es,  38- 41 ( June 
1994)  ( quot i ng JoAnn Jones,  Tr i bal  Chai r  of  t he Wi sconsi n 
Wi nnebago Tr i be ( r enamed t he Ho Chunk Nat i on i n November  1994) ) .    

The St at e' s i nt er est  i n r egul at i ng Cl ass I I I  gami ng 
l i kewi se per si st s.   The St at e has cont i nual l y r el i ed on r ecei pt s 
f r om I ndi an gami ng i n i t s budget i ng pr ocess.   See,  e. g. ,  1993 
Wi s.  Act  16,  2003 Wi s.  Act  33.    
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t hat  f or ces t he St at e t o exer ci se i t s r i ght  of  nonr enewal .   

Fi nal l y,  we exami ne whet her  t he Amendment  appl i es t o t he scope 

of  Cl ass I I I  games negot i at ed under  t he t er ms of  t he Or i gi nal  

Compact s.  

1 

¶60 Because we have concl uded t hat  t he 1993 Amendment  does 

not  i nval i dat e t he Or i gi nal  Compact s,  whet her  t he 1993 Amendment  

appl i es t o r enewal s of  t he Or i gi nal  Compact s depends upon 

whet her  t he " r enewal "  const i t ut es a new cont r act  or  a 

cont i nuat i on of  t he pr e- exi st i ng cont r act ual  r el at i onshi p.   Thi s  

i s because,  i n gener al ,  t he l aws i n exi st ence at  t he t i me of  t he 

cont r act  ar e i ncor por at ed i nt o t hat  cont r act :  

[ T] he l aws whi ch subsi st  at  t he t i me and pl ace of  t he 
maki ng of  a cont r act  .  .  .  ent er  i nt o and f or m a par t  
of  i t ,  as i f  t hey wer e expr essl y r ef er r ed t o or  
i ncor por at ed i n i t s t er ms.   Thi s pr i nci pl e embr aces 
al i ke t hose whi ch af f ect  i t s  val i di t y,  const r uct i on,  
di schar ge,  and enf or cement .   

See Von Hof f man v.  Ci t y of  Qui ncy,  71 U. S.  535,  550 n. 30 ( 1866) .   

Subsequent  changes t o a l aw wi l l  not  i nt er f er e wi t h an exi st i ng 

cont r act .   Reser ve Li f e,  108 Wi s.  2d at  645- 47.   When a l aw 

changes,  however ,  cont r act s ent er ed i nt o af t er  t he dat e of  a 

change i n l aw ar e subj ect  t o t he new l aw.   Br onson v.  Ki nzi e,  42 

U. S.  311,  321 ( 1843) .  

¶61 Our  anal ysi s of  a cont r act ual  r enewal  pr ovi s i on 

f ocuses pr i mar i l y upon t he i nt ent  of  t he par t i es when t hey 
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ent er ed i nt o t he cont r act . 38  Reser ve Li f e,  108 Wi s.  2d at  645 

( i nt er pr et i ng i nsur ance cont r act s) ;  Meyer s v.  Wel l s,  252 

Wi s.  352,  357,  31 N. W.  2d 512 ( 1948)  ( i nt er pr et i ng empl oyment  

cont r act s) ;  Seef el dt  v.  Keske,  14 Wi s.  2d 438,  442,  111 

N. W.  2d 574 ( 1961)  ( i nt er pr et i ng l ease agr eement s) .   The 

par t i es '  i nt ent  can be det er mi ned t hr ough t he l anguage of  t he 

                                                 
38 Because our  i nt er pr et at i on of  t he r enewal  pr ovi s i on 

cont ai ned i n t he Or i gi nal  Compact s depends upon t he par t i es '  
i nt ent ,  Reser ve Li f e I ns.  Co.  v.  La Fol l et t e,  108 Wi s.  2d 637,  
645,  323 N. W.  2d 173 ( Ct .  App.  1982) ,  t he anal ys i s i s not  one of  
const i t ut i onal  i nt er pr et at i on and t her ef or e does not  r equi r e an 
exami nat i on of  t he r at i f i cat i on campai gn sur r oundi ng t he vot er s '  
passage of  t he 1993 Amendment .   Compar e St at e ex r el .  Eker n v.  
Zi mmer man,  187 Wi s.  180,  192- 94,  204 N. W.  803 ( 1925) .    

We nonet hel ess not e t hat  t he hi st or y sur r oundi ng t he 
l egi s l at i ve enact ment  and vot er  r at i f i cat i on of  t he 1993 
Amendment  demonst r at es t hat ,  al t hough t he i nt ent  was t o l eave 
t he Or i gi nal  Compact s unt ouched,  t her e was consi der abl y mor e 
conf usi on r egar di ng t he appl i cat i on of  t he 1993 Amendment  t o t he 
r enewal  pr ocess.   The gener al  consensus of  t he news r epor t s t o 
vot er s was t hat  t he 1993 Amendment  may af f ect  r enewal  of  t he 
Or i gi nal  Compact s.   Upon det er mi ni ng t hat  t he Or i gi nal  Compact s 
woul d not  be af f ect ed,  news r epor t er s opi ned about  t he pot ent i al  
i mpact  of  t he 1993 Amendment  on r enewal  of  t he compact s.   For  
exampl e,  a Mi l waukee Jour nal  r epor t er  concl uded t hat  al t hough 
any " t hr eat  t o cl osi ng Wi sconsi n I ndi an casi nos i f  t he amendment  
passes won' t  hi t  f or  s i x mor e year s, "  t her e was t he pot ent i al  
t hat  " when t he compact s come up f or  r enewal  i n 1998 and 1999 
t hat  t he amendment  coul d be used t o shut  down t he t r i bal  
casi nos. "   Schul t ze,  Answer s Hel p Shed Li ght ,  supr a,  at  n. 7.    

The Wi sconsi n St at e Jour nal  s i mi l ar l y not ed t hat  passage of  
t he Amendment  woul d not  af f ect  t he compact s f or  at  l east  s i x 
year s,  but  t hat  t r i bal  member s f ear ed t he St at e woul d not  r enew 
t he compact s.   Seel y,  Gami ng Ref er endum i s Sur e t o Conf use,  
supr a.   The Mi l waukee Sent i nel  al so caut i oned t hat  " r at i f i cat i on 
of  t he amendment  .  .  .  coul d be used t o back up t he st at e' s case 
shoul d t he next  gover nor  deci de not  t o r enew, "  Ri nar d,  Gami ng 
Quest i on St ays Unanswer ed,   supr a,  ¶39.      
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cont r act  i t sel f .   See Swan Sal es Cor p.  v.  Jos.  Schl i t z Br ewi ng 

Co. ,  126 Wi s.  2d 16,  25,  374 N. W.  2d 640 ( Ct .  App. ,  1985) ;  

Reser ve Li f e,  108 Wi s.  2d at  645.  

¶62 I n t he pr esent  case,  each of  t he Or i gi nal  Compact s 

cont ai ns a pr ovi s i on t hat  addr esses Tr i bal  or di nances and St at e 

l aw:   " To t he ext ent  t hat  St at e l aw or  Tr i bal  or di nances,  or  any 

amendment s t her et o,  ar e i nconsi st ent  wi t h any pr ovi s i on of  t hi s 

Compact ,  t hi s Compact  shal l  cont r ol . " 39 

¶63 Under  t he pl ai n t er ms of  t he Or i gi nal  Compact s,  

t her ef or e,  changes i n St at e l aw do not  i mpact  t he compact s.   The 

par t i es c l ear l y i nt ended t o pr eser ve t he l aw as i t  exi st ed i n 

1991- 92,  and t o pr event  t he appl i cat i on of  changes t o t he 

St at e' s or  Tr i bes'  l aws t o t he Or i gi nal  Compact s.  

¶64 I n addi t i on,  i f  r enewal s of  t he compact s const i t ut e 

ext ensi ons of  t he Or i gi nal  Compact s,  because t he 1993 Amendment  

does not  appl y t o t he Or i gi nal  Compact s,  t he Amendment  woul d not  

appl y t o ext ensi ons of  t he same.   Cour t s have f ound t hat  r enewal  

of  a cont r act  t hat  cont ai ns l anguage whi ch expl i c i t l y  pr ovi des 

f or  aut omat i c r enewal ,  and does not ,  t her ef or e,  r equi r e an 

af f i r mat i ve act  by ei t her  par t y i n or der  t o r enew,  const i t ut es a 

cont i nuat i on of  t he pr e- exi st i ng cont r act ual  r el at i onshi p and 

not  a " f r esh deci s i on"  t o cont i nue.   Swan Sal es,  126 Wi s.  2d at  

26.   Cont r ast  Keal ey Phar m.  v.  Wal gr een Co. ,  539 F.  Supp.  1357,  

1363 ( W. D.  Wi s.  1982) ,  af f i r med i n par t  and vacat ed i n par t ,  761 

F. 2d 345 ( 7t h Ci r .  1985)  ( concl udi ng t he r enewal  of  a pr e-

                                                 
39 See,  e. g. ,  For est  Count y Pot awat omi  Compact  § XXVI .    



No.  2003AP421   

 

39 
 

exi st i ng cont r act  const i t ut ed a new cont r act  because t he 

cont r act  cont ai ned no pr ovi s i ons f or  r enewal ) .   Thus,  we begi n 

wi t h t he l anguage of  t he Or i gi nal  Compact s t o det er mi ne whet her  

t he St at e and t he Tr i bes i nt ended t he r enewal  at  t he expi r at i on 

of  t he compact  t er m t o const i t ut e a cont i nuat i on of  t he pr e-

exi st i ng compact ,  or  whet her  t hey i nt ended t hat  a r enewal  

const i t ut e a new agr eement  bet ween t he par t i es.      

¶65 The par t i es '  i nt ent  i s c l ear l y evi nced t hr ough t he 

l anguage of  t he Or i gi nal  Compact s.   The Or i gi nal  Compact s st at e 

t hat  t he compact  i s " aut omat i cal l y ext ended"  unl ess ei t her  par t y  

exer ci ses i t s r i ght  of  nonr enewal . 40  The pl ai n l anguage of  t he 

compact s demonst r at es t hat  t he par t i es i nt ended t he compact s t o 

cont i nue unl ess t er mi nat ed.   The use of  t he wor d " ext ended"  

s i gni f i es a cont i nuat i on of  t he exi st i ng cont r act  r at her  t han 

t he cr eat i on of  a new one;  t he per t i nent  di ct i onar y def i ni t i on 

of  " ext ended"  i s  " [ c] ont i nued f or  a l ong per i od of  t i me. "   The 

Amer i can Her i t age Di ct i onar y of  t he Engl i sh Language 55 ( 3d ed.  

1992) .   Renewal  occur s aut omat i cal l y,  and onl y an af f i r mat i ve 

act  by one of  t he par t i es t er mi nat es t he cont i nuat i on of  t he 

compact s.   Li ke Swan Sal es,  t he Or i gi nal  Compact s aut omat i cal l y 

r enew;  subsequent  r enewal s ar e not  " f r esh deci s i ons"  by t he 

                                                 
40 Bad Ri ver  Band Compact  § XXV( B) ;  For est  Count y Pot awat omi  

Compact  § XXV( B) ;  Wi nnebago [ Ho- Chunk]  Compact  § XXVI ;  Lac 
Cour t e Or ei l l es Compact  § XXV( B) ;  Lac du Fl ambeau Band Compact  
§ XXV( B) ;  Menomi nee Compact  § XXVI ( 1) ( B) ;  Onei da Compact  
§XXV( B) ;  Red Cl i f f  Compact  § XXV( B) ;  Sokaogon Chi ppewa Compact  
§ XXV( B) ;  St .  Cr oi x Chi ppewa Compact  § XXV( B) ;  St ockbr i dge-
Munsee Compact  § XXV( B) .  
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par t i es t o conduct  busi ness,  but  mer el y a cont i nuat i on of  pr e-

exi st i ng r el at i onshi ps.   See Swan Sal es,  126 Wi s.  2d at  25,  26.    

¶66 We t her ef or e concl ude t hat  " r enewal s"  const i t ut e 

cont i nuat i ons of  t he Or i gi nal  Compact s and do not  const i t ut e 

new,  i ndependent  cont r act s.   Because t he 1993 Amendment  di d not  

appl y t o t he Or i gi nal  Compact s,  t he Amendment  does not  appl y t o 

cont i nuat i ons or  ext ensi ons of  t he Or i gi nal  Compact s.    

2 

¶67 We have al r eady concl uded t hat  t he 1993 Amendment  does 

not  i nval i dat e t he Or i gi nal  Compact s,  ext ensi ons,  or  

cont i nuat i ons t her eof .   Ther ef or e,  t he t er ms agr eed upon i n t he 

Or i gi nal  Compact s,  and t he l aws i n ef f ect  at  t he t i me t he 

cont r act  was ent er ed i nt o,  cont r ol  t he Tr i bal  casi nos oper at i ng 

under  t he aut hor i t y of  Or i gi nal  Compact s. 41  Never t hel ess,  

Dai r y l and asser t s t hat  t he 1993 Amendment  f or ces t he St at e t o 

af f i r mat i vel y exer ci se i t s r i ght  of  nonr enewal .   Accor di ng t o 

Dai r y l and,  because t he 1993 Amendment  makes t he Cl ass I I I  games 

cur r ent l y oper at ed at  t he Tr i bal  casi nos unconst i t ut i onal ,  even 

i f  t he 1993 Amendment  does not  appl y t o t he Or i gi nal  Compact s,  

t he St at e cannot  cont i nue t o oper at e under  a cont r act  t hat  i s  i n 

v i ol at i on of  t he const i t ut i on and,  t her ef or e,  t he St at e must  

exer ci se i t s r i ght  of  nonr enewal .   Dai r y l and cont ends t hat  

r equi r i ng nonr enewal  does not  i mpai r  t he compact s because each 

compact  cont ai ns a pr ovi s i on t hat  al l ows ei t her  par t y t o 

                                                 
41 See Von Hof f man v.  Ci t y of  Qui ncy,  71 U. S.  535,  550 

( 1866) .  
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t er mi nat e each compact .   We t her ef or e exami ne whet her  f or c i ng 

t he St at e t o t ake t he af f i r mat i ve st ep and exer c i se i t s r i ght  of  

nonr enewal  const i t ut es an unconst i t ut i onal  i mpai r ment  of  t he 

Or i gi nal  Compact s.  

¶68 As di scussed above,  each of  t he Or i gi nal  Compact s 

i ncl udes a pr ovi s i on t hat  al l ows ei t her  par t y t o gi ve a wr i t t en 

not i ce of  nonr enewal  t hat  woul d r equi r e t he Tr i be t o cease al l  

Cl ass I I I  gami ng upon t he expi r at i on dat e of  t he compact . 42  Upon 

a par t y ' s exer c i s i ng t he r i ght  of  nonr enewal ,  t he compact s  

i nst r uct  t he par t i es t o ent er  i nt o negot i at i ons f or  successor  

compact s. 43  A successor  compact  const i t ut es a new compact .   

¶69 Assumi ng t hat  t he 1993 Amendment  pr ecl udes t hose Cl ass 

I I I  games expl i c i t l y  pr ohi bi t ed by Ar t .  I V,  sec.  2444 i n any 

compact  negot i at ed af t er  1993, 45 no Cl ass I I I  casi no game can be 
                                                 

42 For  exampl e,  i n t he Gami ng Compact  of  1992 bet ween t he 
For est  Count y Pot awat omi  Communi t y of  Wi sconsi n and t he St at e,  
sect i on XXV pr ovi des t hat  i n t he event  of  wr i t t en not i ce of  
nonr enewal  by ei t her  par t y " as set  f or t h i n t hi s sect i on,  t he 
Tr i be shal l  cease al l  Cl ass I I I  gami ng under  t hi s Compact  upon 
i t s expi r at i on dat e or  upon t he dat e t he pr ocedur es i n subsec.  
E.  ar e concl uded and a successor  compact ,  i f  any,  i s  i n ef f ect . "   
( emphasi s added) .   Subsect i on E.  al l ows t he par t i es t o ent er  
i nt o negot i at i ons f or  a successor  compact  i f  one of  t he par t i es 
gi ves wr i t t en not i ce of  nonr enewal .    

43 I d.  

44 " Except  as pr ov i ded i n t hi s sect i on,  t he l egi s l at ur e may 
not  aut hor i ze gambl i ng i n any f or m. "   Wi s.  Const .  ar t .  I V,  § 24.   
I n addi t i on,  c l ause 6 speci f i cal l y def i nes t he st at e- oper at ed 
l ot t er y t o excl ude casi no- st y l e games,  i ncl udi ng bl ackj ack,  
poker ,  r oul et t e,  cr aps,  keno,  s l ot  machi nes,  and vi deo gami ng.  

45 We not e t hat  t he 1993 Amendment  may i mpact  successor  
compact s and ot her  new gami ng compact s bet ween t he St at e and t he 
Tr i bes.    



No.  2003AP421   

 

42 
 

t he pr oper  subj ect  of  any new compact  negot i at i on, 46 save t he f ew 

speci f i cal l y exempt ed Cl ass I I I  games:  bi ngo games oper at ed by 

char i t abl e and r el i gi ous or gani zat i ons, 47 r af f l e games oper at ed 

by char i t abl e and r el i gi ous or gani zat i ons, 48 par i - mut uel  on- t r ack 

bet t i ng, 49 and t he st at e- oper at ed l ot t er y. 50  As a r esul t ,  f or c i ng 

t he St at e t o exer ci se i t s r i ght  of  nonr enewal ,  t her eby f or ci ng 

                                                                                                                                                             
However ,  under  t he pr ohi bi t or y/ r egul at or y anal ysi s f r om Lac 

du Fl ambeau,  t he St at e may nonet hel ess be r equi r ed t o negot i at e 
over  al l  Cl ass I I I  games.   Lac du Fl ambeau,  770 F.  Supp 487- 88.   
Al t hough t hi s cour t  i n Panzer  cal l ed i nt o quest i on t he Lac du 
Fl ambeau pr ohi bi t or y/ r egul at or y di st i nct i on,  t he cour t  di d not  
expl i c i t l y  concl ude t hat  Lac du Fl ambeau was i n er r or .   Panzer ,  
271 Wi s.  2d 295,  ¶92 n. 36.   Fur t her mor e,  t he Sevent h Ci r cui t  
r ecent l y af f i r med t he Lac du Fl ambeau r at i onal e and r easoned 
t hat  Wi sconsi n' s  l ot t er y s i gnal s t he St at e' s br oader  publ i c 
pol i cy of  t ol er at i ng gami ng.   Lac Cour t e Or ei l l es Band of  Lake 
Super i or  Chi ppewa I ndi ans of  Wi sconsi n v.  Uni t ed St at es,  367 
F. 3d 650,  664 ( 7t h Ci r .  2004) .   See al so Mashant ucket  Pequot  
Tr i be v.  Connect i cut ,  913 F. 2d 1024,  1031 ( 2nd Ci r .  1990)  
( concl udi ng t hat  casi no- st y l e games wer e not  t ot al l y r epugnant  
t o t he st at e' s publ i c pol i cy,  because Connect i cut  l aw not  onl y 
al l owed char i t i es t o conduct  " Las Vegas Ni ght s, "  but  al so 
per mi t t ed ot her  f or ms of  gambl i ng,  i ncl udi ng a st at e- oper at ed 
l ot t er y) .   Because t he r esol ut i on of  t he pr ohi bi t or y/ r egul at or y  
di st i nct i on i s a mat t er  of  f eder al  l aw,  we decl i ne t o f ur t her  
addr ess t he i ssue.  

46 See Von Hof f man,  71 U. S.  535,  550 ( " [ T] he l aws whi ch 
subsi st  at  t he t i me and pl ace of  t he maki ng of  a 
cont r act  .  .  .  ent er  i nt o and f or m a par t  of  i t " ) ;  Br onson v.  
Ki nzi e,  42 U. S.  311,  321 ( 1843)  ( concl udi ng t hat  cont r act s 
ent er ed i nt o af t er  t he dat e of  a change i n l aw ar e subj ect  t o 
t he new l aw) .    

47 Wi s.  Const .  ar t .  I V,  § 24,  c l .  3.  

48 I d. ,  c l .  4.  

49 I d. ,  c l .  5.  

50 I d. ,  c l .  6.  
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t he St at e t o negot i at e new compact s,  woul d r emove t he St at e' s 

aut hor i t y t o negot i at e f or  any Cl ass I I I  games,  except  t he 

l i mi t ed games speci f i cal l y aut hor i zed by t he Const i t ut i on.    

¶70 The oper at i on of  Cl ass I I I  games on Tr i bal  l and was a 

mat er i al  consi der at i on i n t he compact  negot i at i ons:  

The par t i es acknowl edge t hat  t he mut ual  compr omi ses 
wi t h r espect  t o t he t ypes of  games t he Tr i be i s 
aut hor i zed t o oper at e dur i ng t he t er m of  t hi s Compact  
and wi t h r espect  t o t he dur at i on of  t hi s Compact  wer e 
s i gni f i cant  mat er i al  consi der at i ons i n r eachi ng 
agr eement  and ar e t he essence of  t hi s Compact . 51 

For ci ng nonr enewal ,  t her eby r equi r i ng t he par t i es t o negot i at e 

f or  new compact s  under  whi ch most  f or ms of  Cl ass I I I  games ar e 

non- negot i abl e,  woul d t her ef or e const i t ut e a " sever e di sr upt i on 

of  cont r act ual  expect at i ons. "   See Wi pper f ur t h,  101 Wi s.  2d at  

598.   Compar e Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶262.   The 

compact s woul d be subst ant i al l y  i mpai r ed because f or ci ng 

nonr enewal  woul d put  t he par t i es i n a posi t i on wher e t hey coul d 

no l onger  cont r act  f or  t he games t hat  wer e par t  of  t he Or i gi nal  

Compact s because of  t he Amendment .   For ci ng t he St at e t o 

negot i at e new compact s woul d t hus sever el y i mpai r ,  i ndeed 

el i mi nat e,  t he St at e' s cont r act ual  r i ght s t o cont i nue any Cl ass 

I I I  games excl uded by t he Amendment .   See St at e ex r el .  Cannon 

v.  Mor an,  111 Wi s.  2d 544,  558,  331 N. W. 2d 369( 1983)  ( c i t i ng 

                                                 
51 Thi s or  a s i mi l ar  pr ovi s i on was expl i c i t l y  i nc l uded i n 

seven of  t he el even Or i gi nal  Compact s.   Bad Ri ver  Compact  
§ XXXI ( A) ( 2) ;  Lac Cour t e Or ei l l es Compact  § XXXI ( A) ( 2) ;  
Menomi nee Compact  § XXXI I ( A) ( 2) ;  Red Cl i f f  Compact  § XXXI ( A) ( 2) ;  
Sokaogon Chi ppewa Compact  § XXXI ( A) ( 2) ;  St .  Cr oi x Chi ppewa 
Compact  § XXXI ( A) ( 2) ;  St ockbr i dge- Munsee Compact  § XXXI ( A) ( 2) .  
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Spannaus,  438 U. S.  234) .   Because appl y i ng t he 1993 Amendment  t o 

t he Or i gi nal  Compact s i nt er f er es " wi t h f r eedom of  cont r act  

guar ant eed by t he Four t eent h Amendment , "  we have a dut y t o 

i nqui r e f ur t her .   Fai r mont  Cr eamer y Co.  v.  St at e of  Mi nn. ,  274 

U. S.  1,  11 ( 1927) .    

¶71 The Uni t ed St at es Supr eme Cour t  has concl uded t hat  t he 

sever e i mpai r ment  of  a cont r act  i s  ent i t l ed t o hei ght ened 

scr ut i ny.   Spannaus,  438 U. S.  at  245 ( " The sever i t y of  t he 

i mpai r ment  measur es t he hei ght  of  t he hur dl e t he st at e 

l egi s l at i on must  c l ear . " ) .   Fur t her mor e,  because t he St at e i s a 

par t y t o t he cont r act  i n quest i on,  t hi s cour t  gi ves l ess 

def er ence t o t he l egi s l at ur e' s " assessment  of  r easonabl eness and 

necessi t y .  .  .  because t he St at e' s sel f - i nt er est  i s  at  st ake. "

Ener gy Reser ves Gr oup,  459 U. S.  at  412- 13 n. 14 ( quot at i on and 

ci t at i on omi t t ed) .   Ther ef or e,  t he r emai ni ng anal yses as t o 

whet her  t he St at e had a s i gni f i cant  and l egi t i mat e publ i c 

pur pose,  and whet her  t he Amendment  was r easonabl e and necessar y 

t o meet  t hat  pur pose,  ar e subj ect  t o a hei ght ened l evel  of  

scr ut i ny.   Cannon,  111 Wi s.  2d at  559.  

¶72 Under  t he i mpai r ment  of  cont r act s anal ysi s,  t he St at e 

i s not  pr ohi bi t ed f r om passi ng a l aw t hat  subst ant i al l y  i mpai r s 

an exi st i ng cont r act ual  obl i gat i on as l ong as t he i mpai r ment  i s  

j ust i f i ed under  a s i gni f i cant  and l egi t i mat e publ i c pur pose,  and 

t he const i t ut i onal  amendment  i s  r easonabl e and appr opr i at e t o 

advance t hat  pur pose.   Li ght bour n,  243 Wi s.  2d 512,  ¶148;  

Cannon,  111 Wi s.  2d at  559;  U. S.  Tr ust ,  431 U. S.  at  25- 26.   We 

t her ef or e exami ne whet her  any l egi t i mat e publ i c pur pose woul d 
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j ust i f y i mpai r i ng t he St at e' s cont r act ual  obl i gat i on t o t he 

Tr i bes under  t he Or i gi nal  Compact s,  and whet her  i mpai r ment  woul d 

be r easonabl e.  

¶73 We not e t hat  t he St at e' s i nt er est s ar e l ess compel l i ng 

when t he i nqui r y  i nvol ves Tr i bal  sover ei gns because st at e l aws 

and pol i c i es do not  ext end t o Tr i bal  l ands unl ess aut hor i zed by 

Congr ess.   Cohen' s Handbook of  Feder al  I ndi an Law,  at  865,  

supr a,  n. 35;  S.  Rep.  No.  446,  100t h Cong. ,  2nd Sess.  5 ( 1988) ,  

r epr i nt ed i n 1988 U. S. C. C. A. N.  3071,  3075.   Congr ess passed I GRA 

t o est abl i sh f eder al  st andar ds f or  gami ng on I ndi an l ands,  25 

USC § 2702( 3) ,  and t o al l ow st at e i nvol vement  t hr ough compact s 

wi t h r egar d t o Cl ass I I I  gami ng.   Panzer ,  271 Wi s.  2d 295,  ¶15.   

However ,  I GRA bl ocks t he oper at i on of  st at e pol i cy wi t h r egar d 

t o a val i d compact  once t hat  compact  has been execut ed under  

I GRA' s aut hor i t y.   See Gami ng Cor p.  of  Am.  v.  Dor sey & Whi t ney,  

88 F. 3d 536,  544- 45 ( 8t h Ci r .  1996) .   Mor eover ,  wi t hout  a val i d 

compact ,  st at e l aws have no r egul at or y power  over  gami ng on 

Tr i bal  l and,  and st at es have no aut hor i t y t o pol i ce Tr i bal  

casi nos.   See Sycuan Band v.  Roche,  54 F. 3d 535 ( 9t h Ci r .  1994) ;  

Fl or i da v.  Semi nol e Tr i be,  181 F. 3d 1237 ( 11t h Ci r .  1999) .  

¶74 We r ecogni ze t hat  r egul at i on of  gambl i ng i s a 

l egi t i mat e publ i c pur pose. 52  We al so r ecogni ze t hat  t hi s 

Amendment  coul d be const r ued as a st r ong st at e pol i cy agai nst  

                                                 
52 The Uni t ed St at es Supr eme Cour t  has concl uded t hat  a 

" l egi t i mat e publ i c pur pose"  i ncl udes br oad and gener al  soci al  or  
economi c i nt er est s,  as opposed t o benef i t i ng a nar r ow speci al  
i nt er est .   Ener gy Reser ves Gr oup,  I nc.  v.  Kansas Power  & Li ght  
Co. ,  459 U. S.  400,  412 ( 1983) .    
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al l  gami ng.   See Panzer ,  271 Wi s.  2d 295,  ¶94.   However ,  t he 

pur pose of  t he 1993 Amendment  was t o make onl y  some f or ms of  

Cl ass I I I  games unconst i t ut i onal  i n Wi sconsi n,  but  excl uded 

par i - mut uel  on- t r ack bet t i ng,  t he st at e l ot t er y,  and Cl ass I I I  

games oper at ed pur suant  t o t he Or i gi nal  Compact s.   Nei t her  t he 

l egi s l at ur e nor  Wi sconsi n' s c i t i zens i nt ended t he 1993 Amendment  

t o i nval i dat e t he games oper at ed pur suant  t o t he Or i gi nal  

Compact s.   Ther ef or e,  even i f  t he Amendment  embodi es a st r ong 

publ i c pol i cy agai nst  some games,  i t  does not  embody a publ i c 

pol i cy agai nst  t he games oper at ed by t he Tr i bes under  t he 

aut hor i t y of  t he Or i gi nal  Compact s.   Al t hough Wi sconsi n was not  

pr ecl uded f r om doi ng so,  t he St at e di d not  exer ci se i t s 

sover ei gn pol i ce power  i n an ef f or t  t o ban gami ng under  t he 

Or i gi nal  Compact s.  Cont r ast  Just i ce Roggensack' s 

concur r ence/ di ssent ,  ¶¶318- 19.   Wi sconsi n di d not  abr ogat e i t s 

sover ei gn pol i ce power s wi t h r egar d t o gami ng;  t he St at e s i mpl y  

deci ded t o excl ude t he Or i gi nal  Compact s f r om t he const i t ut i onal  

pr ohi bi t i on on gami ng.    

¶75 We f ur t her  concl ude t hat  i t  woul d be unr easonabl e f or  

t he 1993 Amendment  t o i nt er f er e wi t h t he pr ovi s i on t hat  al l ows 

f or  ext endi ng or  cont i nui ng t he Or i gi nal  Compact s.   See 

Li ght bour n,  243 Wi s.  2d 512,  ¶148.   To det er mi ne t he 

r easonabl eness of  a const i t ut i onal  amendment ,  we eval uat e 

whet her  t he soc i al  concer ns t hat  pr ompt ed t he changes wer e 

f or eseeabl e when t he St at e ent er ed i nt o t he compact ,  and whet her  

t he condi t i ons have changed suf f i c i ent l y s i nce t he St at e ent er ed 

t he cont r act .   See U. S.  Tr ust ,  431 U. S.  at  31- 32.    
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¶76 To a cer t ai n ext ent ,  because gami ng had been r egul at ed 

i n t he past ,  i t  was not  ent i r el y unf or eseeabl e t hat  t he St at e 

mi ght  r egul at e gami ng i n t he f ut ur e. 53  Yet ,  t he par t i es 

ant i c i pat ed f ut ur e r egul at i ons on Tr i bal  gami ng and negot i at ed 

t o excl ude changes i n St at e and Tr i bal  l aw f r om i mpact i ng t he 

Or i gi nal  Compact s: 54  " To t he ext ent  t hat  St at e l aw or  Tr i bal  

or di nances,  or  any amendment s t her et o,  ar e i nconsi st ent  wi t h any 

pr ovi s i on of  t hi s Compact ,  t hi s Compact  shal l  cont r ol . " 55  

¶77 I t  was not  f or eseeabl e,  however ,  t hat  t he 1993 

Amendment  woul d i nval i dat e t he f ut ur e oper at i ons of  t he Tr i bal  

casi nos.   The Gover nor  and l egi s l at ur e consi der ed t he 

const i t ut i onal  amendment  dur i ng t he same t i me per i od t hat  t he 

Gover nor  was engaged i n compact  negot i at i ons wi t h t he Tr i bes.   

I n addi t i on,  as di scussed above,  accor di ng t o l egi s l at i ve 

r ecor ds and most  news account s,  t he 1993 Amendment  was not  

i nt ended t o i nval i dat e t he Or i gi nal  Compact s.   The l egi s l at ur e 

al so di scussed t hat  t he Cont r act  Cl ause woul d pr event  t he 

                                                 
53 Hudson Count y Wat er  Co.  v.  McCar t er ,  209 U. S.  349,  357 

( 1908)  ( " One whose r i ght s,  such as t hey ar e,  ar e subj ect  t o 
st at e r est r i ct i on,  cannot  r emove t hem f r om t he power  of  t he 
St at e by maki ng a cont r act  about  t hem. " ) .  

54 See  James M.  McGol dr i ck,  Jr . ,  Li mi t s on St at es 49 
( 2005) .  

55 Bad Ri ver  Compact  § XXVI ;  For est  Count y Pot awat omi  
Communi t y of  Wi sconsi n Compact  § XXVI ;  Wi nnebago [ Ho- Chunk]  
Compact  § XXVI I I ;  Lac Cour t e Or ei l l es Compact  § XXVI ;  Lac du 
Fl ambeau Compact  § XXVI ;  Menomi nee Compact  § XXVI I ;  Onei da 
Compact  § XXVI ;  Red Cl i f f  Compact  § XXVI ;  Sokaogon Chi ppewa 
Compact  § XXVI ;  St .  Cr oi x Chi ppewa Compact  § XXVI ;  St ockbr i dge-
Munsee Compact  § XXVI .   
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amendment  f r om cl osi ng down Tr i bal  casi nos.   See Just i ce 

Pr osser ' s concur r ence/ di ssent ,  ¶232.   Mor eover ,  shor t l y af t er  

t he 1993 Amendment  was r at i f i ed,  t he Tr i bes made si gni f i cant  

i nvest ment s t o const r uct  and oper at e casi nos pur suant  t o t he 

t er ms of  t he Or i gi nal  Compact s, 56 and t he St at e l egi s l at ur e 

enact ed l aws t hat  expl i c i t l y  val i dat ed t he Or i gi nal  Compact s and 

r el i ed on pr oceeds f r om t he casi nos. 57  These r ecor ds,  and t he 

par t i es '  per f or mance f ol l owi ng t he r at i f i cat i on of  t he compact s,  

r eveal  t hat  t he par t i es di d not  f or esee t hat  t he 1993 Amendment  

woul d i nval i dat e t he ext ensi on pr ovi s i ons.  

¶78 Addi t i onal l y,  t he condi t i ons have not  changed 

subst ant i al l y  s i nce passage of  t he 1993 Amendment .   Nei t her  

par t y has al t er ed i t s r el i ance on t he compact s.   The par t i es '  

act i ons demonst r at e t hat  t her e was l i t t l e doubt  as t o t he 

cont i nued l egal i t y of  t he casi no gami ng pur suant  t o t he Or i gi nal  

Compact s.   The St at e has cont i nued t o r el y on r evenue f r om t he 

compact s, 58 and t he Tr i bes have cont i nued t o i nvest  i n and 

oper at e t he casi nos. 59   

                                                 
56 See,  gener al l y,  Wi sconsi n Gami ng Boar d,  Audi t  by t he 

1997- 98 Joi nt  Legi s l at i ve Audi t  Commi t t ee Member s,  August  1997.  

57 See 1993 Wi s.  Act  16,  §§ 153 & 3544( 1m) ( a)  ( appr opr i at i ng 
$330, 800 i n 1993- 94 and $329, 000 i n 1994- 95 f r om " [ m] oneys 
r ecei ved by t he st at e f r om I ndi an t r i bes as r ei mbur sement  f or  
st at e cost s of  r egul at i on of  I ndi an gami ng under  [ t he]  I ndi an 
gami ng compact s .  .  .  . " )  ( emphasi s added) .    

58 I n f i scal  year  2003- 04,  Wi sconsi n col l ect ed $69. 6 mi l l i on 
f r om t he Tr i bes.   Depar t ment  of  Admi ni st r at i on,  Di v i s i on of  
Gami ng,  Audi t  at  6 ( June 2005) .   See al so 2005 Wi s.  Act .  25.  

59 Di v i s i on of  Gami ng Audi t ,  at  5,  supr a,  at  n. 58.  
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¶79 Ther ef or e,  al t hough t he pr ohi bi t i on of  casi no gami ng 

can be a s i gni f i cant  and l egi t i mat e St at e i nt er est ,  we concl ude 

t hat  t he St at e' s i nt er est  i n pr ohi bi t i ng gami ng does not  pass 

t he hei ght ened scr ut i ny t est  wi t h r espect  t o gami ng on Tr i bal  

l and because t he 1993 Amendment  di d not  appl y t o games oper at ed 

pur suant  t o t he Or i gi nal  Compact s,  and because a r et r oact i ve 

pr ohi bi t i on on Tr i bal  gami ng woul d unr easonabl y i nt er f er e wi t h 

t he Or i gi nal  Compact s.   

I V 

¶80 We have concl uded,  bot h i n t hi s case and i n Panzer , 60 

t hat  t he 1993 Amendment  does not  i nval i dat e t he Or i gi nal  

Compact s.   We have al so concl uded t hat  t he 1998- 99 ext ensi ons 

ar e val i d cont i nuat i ons of  t he Or i gi nal  Compact s,  and t her ef or e 

not  i nval i dat ed by t he 1993 Amendment .   Dai r y l and nonet hel ess 

asks us t o concl ude t hat  t he 1993 Amendment  pr ohi bi t s t he St at e 

f r om amendi ng t he compact s t o i ncl ude any Cl ass I I I  game t hat  

was not  i ncl uded i n t he Or i gi nal  Compact s. 61   
                                                 

60 Panzer ,  271 Wi s.  2d 295,  ¶102.  

61 I n t he pr esent  case,  we r each t he quest i on as t o t he 
scope of  gami ng pr ovi s i ons i n t he Or i gi nal  Compact s because t hi s 
i ssue i s " of  suf f i c i ent  publ i c i nt er est , "  and because t he 
par t i es have expl i c i t l y  asked t he cour t s t o r evi ew t he scope of  
gami ng i ssue.   See St at e v.  Mor an,  2005 WI  115,  ¶31,  284 
Wi s.  2d 24,  700 N. W. 2d 884 ( " [ W] hen an i ssue i nvol ves a quest i on 
of  l aw,  has been br i ef ed by t he opposi ng par t i es,  and i s of  
suf f i c i ent  publ i c i nt er est  t o mer i t  a deci s i on,  t hi s cour t  has 
di scr et i on t o addr ess t he i ssue. " ) .   I n i t s cour t  of  appeal s 
br i ef ,  Dai r y l and asser t ed t hat  t he Gover nor  had no aut hor i t y t o 
amend or  ext end compact s aut hor i z i ng casi no gambl i ng i n 1998 or  
2003.   The Gover nor  ar gued t hat  t he or i gi nal  compact s,  i ncl udi ng 
t he scope of  gami ng pr ovi s i ons,  cont i nued unt i l  t hey wer e 
t er mi nat ed.    
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We not e t hat  t he Cl ass I I I  games added i n 2003 i ncl ude:  

r oul et t e,  bi g wheel  and ot her  wheel  games,  cr aps,  poker  and 
si mi l ar  non- house banked car d games,  games pl ayed at  bl ackj ack-  
st y l e t abl es,  such as Let - I t - Ri de,  Casi no St ud,  and Casi no War ,  
el ect r oni c keno,  par i - mut uel  wager i ng on l i ve s i mul cast ,  hor se,  
har ness and dog r aci ng event s,  i ncl udi ng par t i c i pat i on i n 
i nt er st at e bet t i ng pool s,  al l  ot her  banki ng,  per cent age and 
par i - mut uel  car d games,  al l  ot her  banki ng and non- banki ng di ce 
games,  Wheel  of  For t une,  Baccar at - chemi n de f er ,  al l  f i ni t e 
l ot t er y and l ot t er y games,  any ot her  game whet her  pl ayed as a 
t abl e game or  pl ayed on an el ect r oni c or  mechani cal  devi ce,  
i ncl udi ng devi ces t hat  oper at e l i ke s l ot  machi nes,  whi ch consi st  
of  t he el ement s of  pr i ze,  chance and consi der at i on,  Car i bbean 
St ud Poker ,  Let - I t - Ri de,  and Pai - Gow Poker .  

I n i t s br i ef s t o t hi s cour t ,  Dai r y l and asser t ed t hat  t he 
amendment s i n 2003 ar e i nval i d.   The Gover nor  advocat ed t hat  
t hi s Cour t  over r ul e t he por t i on of  Panzer  deal i ng wi t h t he scope 
of  per mi ssi bl e Tr i bal  gami ng i n Wi sconsi n.   I n addi t i on,  at  or al  
ar gument  Dai r y l and asser t ed t hat  t he i ssue and f ocus of  t hi s 
case was " how can a gover nor  i n t he year  2003 and al so i n 1998,  
how can t hat  gover nor  aut hor i ze casi no gami ng f or  anybody when 
t he casi no gambl i ng had been expr essl y pr ohi bi t ed by Ar t i c l e I V,  
Sect i on 24 of  t he Wi sconsi n Const i t ut i on when i t  was amended i n 
1993?"   When asked t o c l ar i f y whi ch compact  ext ensi ons Dai r y l and 
want ed addr essed,  Dai r y l and st at ed:  " The one i n 1998.  I  t hi nk 
mor e i mpor t ant l y,  t he one i n 2003. "   Lat er ,  Dai r y l and al so 
asser t ed t hat  t he 1998 amendment s wer e not  val i d,  but  t hat  t hey 
wer e not  as i mpor t ant  as t he 2003 amendment s.    

Just i ce Pr osser  s i mi l ar l y asser t s t hat  t he 1998- 99 
amendment s wer e not  subst ant i al  enough t o be unconst i t ut i onal ,  
and advocat es f or  t he concl usi on t hat  t he 2003 ext ensi ons ar e 
unl awf ul  because t he amendment s went  t oo f ar ,  obser vi ng t hat  t he 
games t hat  wer e added i n 2003 ar e expl i c i t l y  l i s t ed i n t he 
const i t ut i on as pr ohi bi t ed f or ms of  gami ng under  Ar t i c l e I V,  
sect i on 24,  c l auses 3 t o 6.   See Just i ce Pr osser ' s 
concur r ence/ di ssent ,  ¶239.  

Just i ce Roggensack asser t s t hat  " [ t ] he maj or i t y opi ni on 
concl udes t hat  t he games added t o t he compact s i n 2003 do not  
v i ol at e Wi sconsi n l aw. "   Just i ce Roggensack' s 
concur r ence/ di ssent ,  ¶285.   That  i s i ncor r ect .   We do not  r each 
t he 2003 gami ng compact s.     
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¶81 Because t he 1993 Amendment  does not  appl y  t o t he 

Or i gi nal  Compact s,  t he t er ms of  t he compact s cont r ol  whet her  t he 

par t i es can amend t he compact  t o expand t he scope of  Cl ass I I I  

gami ng.   Thi s anal ysi s depends upon t he i nt ent  of  t he par t i es 

when t hey ent er ed i nt o t he compact .   See DeWi t t  Ross & St evens,  

S. C.  v.  Gal axy Gami ng & Raci ng Lt d.  P' shi p,  2004 WI  92,  ¶44,  273 

Wi s.  2d 577,  682 N. W. 2d 839 ( " The ul t i mat e ai m of  al l  cont r act  

i nt er pr et at i on i s t o ascer t ai n t he i nt ent  of  t he par t i es. " )  

( c i t at i ons omi t t ed) .   The i nt ent  of  t he cont r act i ng par t i es can 

be evi nced t hr ough t he pl ai n l anguage of  t he Or i gi nal  Compact s 

and t he hi st or y of  t he compact  negot i at i ons.  

¶82 The par t i es i ncl uded pr ovi s i ons i n each of  t he 

compact s t hat  r el at e t o f ut ur e amendment s t o t he t ypes of  games 

al l owed on Tr i bal  l and.   Each of  t he 11 compact s st at es:   " The 

Tr i be may not  oper at e any Cl ass I I I  gami ng not  expr essl y 

enumer at ed i n t hi s sect i on of  t hi s Compact  unl ess t hi s Compact  

i s amended pur suant  t o sect i on XXX. " 62  The Compact s f ur t her  

pr ovi de t hat :  " Thi s Compact  shal l  not  be modi f i ed,  amended or  

ot her wi se al t er ed wi t hout  t he pr i or  wr i t t en agr eement  of  bot h 

                                                                                                                                                             
Whi l e we r ecogni ze t hese ar gument s,  we ar e s i mpl y r ul i ng on 

t he scope of  gami ng pr ovi s i ons cont r act ed f or  i n t he Or i gi nal  
Compact s.    

62 Bad Ri ver  Compact  § I V( B) ;  For est  Count y Pot awat omi  
Compact  § I V( B) ;  Wi nnebago [ Ho- Chunk]  Compact  § I V( C) ;  Lac 
Cour t e Or ei l l es Compact  § I V( B) ;  Lac du Fl ambeau Compact  
§ I V( B) ;  Menomi nee Compact  § I V( B) ;  Onei da Tr i be Compact  
§ I V( B) ;  Red Cl i f f  Compact  § I V( B) ;  Sokaogon Chi ppewa Compact  
§ I V( B) ;  St .  Cr oi x Chi ppewa Compact  § I V( B) ;  St ockbr i dge- Munsee 
Compact  § I V( B)  ( emphasi s added) .  
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t he St at e and t he Tr i be. " 63  Thi s l anguage cl ear l y r eveal s t hat  

t he Compact s al l ow t he par t i es t o agr ee t o amend t he scope of  

Cl ass I I I  games.   These pr ovi s i ons cr eat e a cont r act ual  

obl i gat i on t o al l ow new games shoul d t he par t i es agr ee t o amend 

t he scope of  gami ng. 64  

 ¶83 These pr ovi s i ons demonst r at e t he par t i es '  i nt ent  t o 

al l ow f or  amendment s,  i ncl udi ng t o t he scope of  gami ng;  t he 

compact s do not  cont ai n " an agr eement  t o agr ee. "  Cont r ast  Dunl op 

v.  Lai t sch,  16 Wi s.  2d 36,  42,  113 N. W. 2d 551 ( 1962) . 65  I n 

                                                 
63 Bad Ri ver  Compact  § XXX;  For est  Count y Pot awat omi  

Communi t y of  Wi sconsi n Compact  § XXX;  Wi nnebago [ Ho- Chunk]  
Compact  § XXXI I ;  Lac Cour t e Or ei l l es Compact  § XXX;  Lac du 
Fl ambeau Compact  § XXX;  Menomi nee Compact  § XXXI ;  Onei da Compact  
§ XXX;  Red Cl i f f  Compact  § XXX;  Sokaogon Chi ppewa Compact  § XXX;  
St .  Cr oi x Chi ppewa Compact  § XXX;  St ockbr i dge- Munsee Compact  
§ XXX.  

64 Just i ce Roggensack asser t s t hat  t he maj or i t y has 
concl uded t hat  t he " compact s cont ai n an obl i gat i on t o amend t he 
compact s t o per mi t  t he addi t i on of  new t ypes of  gambl i ng[ . ] "   
Just i ce Roggensack' s concur r ence/ di ssent ,  ¶323.   Thi s i s a 
mi sst at ement  of  t he hol di ng of  t hi s case.   We concl ude t hat  t he 
compact s cont ai n an obl i gat i on f or  t he par t i es t o honor  
modi f i cat i ons t o t he scope of  gami ng shoul d t he par t i es agr ee t o 
amend t he compact s i n t hat  r egar d.  

We al so not e t hat  shoul d t he par t i es agr ee t o amend t he 
scope of  gami ng and one par t y v i ol at es t hi s agr eement ,  t he ot her  
par t y may seek cont r act ual  r emedi es.   See,  e. g. ,  Bad Ri ver  
Compact  § XXI I  ( " Di sput e Resol ut i on" ) .   Cont r ast  Just i ce 
Roggensack' s concur r ence/ di ssent ,  ¶328.  

65 The of f endi ng pr ovi s i on i n t he cont r act  at  i ssue i n 
Dunl op st at ed:   

[ The par t i es]  shal l  at  a f ut ur e dat e mut ual l y agr ee 
and come t o a common under st andi ng as t o t he use of  
t hei r  r espect i ve l ands sur r oundi ng t he l ake whi ch 
shal l  be f or med on t hei r  l ands and as t o t he t ype and 
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Dunl op,  t he par t i es pr omi sed t o f or m anot her  cont r act  i n t he 

f ut ur e.   I d.   I n t hi s case,  t her e i s no compar abl e pr ovi s i on.   

The compact s cont ai n a pr ovi s i on st at i ng t hat  t he compact s can 

be amended.   Ther e i s no put at i ve pr omi se t o act ual l y amend t he 

Compact s i n t he f ut ur e;  t hey s i mpl y pr ovi de t hat  such an 

amendment  i s per mi ssi bl e.    

¶84 I n addi t i on,  even i f  we det er mi ned t hat  t hese 

pr ovi s i ons ar e i ndef i ni t e,  t he par t i es '  subsequent  conduct  

c l ear l y evi nces t hei r  i nt ent  t o amend t he scope of  gami ng.   See 

Management  Comput er  Ser vs. ,  I nc.  v.  Hawki ns,  Ash,  Bapt i e & Co. ,  

206 Wi s.  2d 158,  179- 80,  557 N. W. 2d 67 ( 1996) .   Mor eover ,  

because t he scope of  gami ng i s a mat er i al  pr ovi s i on i n t he 

compact s,  see supr a,  ¶70,  i f  we wer e t o f i nd t hese mat er i al  

pr ovi s i ons t o be i ndef i ni t e,  t he compact s woul d be voi d and 

unenf or ceabl e.   Management  Comput er ,  206 Wi s.  2d at  178.   See 

al so Dunl op,  16 Wi s.  2d at  43a. 66  I nst ead,  we concl ude t hat ,  

                                                                                                                                                             
st r uct ur e of  any bui l di ngs whi ch shal l  be er ect ed on 
t hei r  r espect i ve l ands sur r oundi ng sai d l ake.  

Dunl op v.  Lai t sch,  16 Wi s.  2d 36,  39,  113 N. W. 2d 551 ( 1962) .  

66 I n Dunl op,  t hi s cour t  r easoned:  

I f  t he par t i es,  par t i cul ar l y Dunl op,  had not  r el i ed on 
Lai t sch' s agr eement  t o agr ee ( Agr eement  " B" )  t her e 
woul d have been no Agr eement  " A"  and no dam.   We t hi nk 
t hat  t he f ai l ur e t o agr ee goes t o t he hear t  of  
Agr eement  " A"  and when Agr eement  " B"  f al l s  because 
unenf or ceabl e and voi d,  " A"  goes wi t h i t  because of  
t he absence of  a meet i ng of  t he mi nds as t o an 
essent i al  t er m.  

Dunl op,  16 Wi s.  2d at  43a.  
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shoul d t he par t i es agr ee t o amend t he scope of  gami ng,  t he 

compact s c l ear l y obl i gat e t he par t i es t o abi de by such 

amendment s.   

¶85 Fur t her mor e,  when t he Gover nor  and t he var i ous Tr i bes 

f i r st  at t empt ed t o negot i at e gami ng compact s,  t he Gover nor  

r ef used t o negot i at e over  Cl ass I I I  games,  asser t i ng t hat  such 

games wer e i l l egal  under  Wi sconsi n l aw and t her ef or e not  a 

pr oper  subj ect  of  negot i at i on.   Lac du Fl ambeau,  270 F.  Supp.  at  

481.   The Lac du Fl ambeau Tr i be of  Lake Super i or  I ndi ans and t he 

Sokaogon Chi ppewa Communi t y sued t he Gover nor  f or  f ai l i ng t o 

negot i at e i n good f ai t h.   I d.  at  484.   The Uni t ed St at es 

Di st r i ct  Cour t  f or  t he West er n Di st r i ct  of  Wi sconsi n concl uded 

t hat  because Wi sconsi n di d not  pr ohi bi t  out r i ght  al l  Cl ass I I I  

games,  Wi sconsi n was a r egul at or y st at e and,  t her ef or e,  t he 

St at e was r equi r ed t o negot i at e wi t h t he Tr i bes f or  any game of  

pr i ze,  chance,  and consi der at i on t hat  was not  expr essl y 

pr ohi bi t ed by Wi sconsi n l aw.   Lac du Fl ambeau,  270 F.  Supp.  at  

488;  Panzer ,  271 Wi s.  2d 295,  ¶99.   Ther ef or e,  t he par t i es 

negot i at ed f or  t he amendment  pr ovi s i on under  t he auspi ces of  t he 

l aw as i nt er pr et ed by t he cour t  i n Lac du Fl ambeau,  under  whi ch 

al l  Cl ass I I I  games ar e negot i abl e. 67   

                                                 
67 As not ed above,  Panzer  quest i oned t he pr ohi bi t or y/  

r egul at or y di st i nct i on f r om Lac du Fl ambeau.   Panzer ,  271 
Wi s.  2d 295,  ¶92 n. 36.   However ,  t hi s anal ysi s f ocuses on t he 
i nt ent  of  t he par t i es dur i ng t he compact  negot i at i ons,  and at  
t he t i me of  t he compact  negot i at i ons,  Lac du Fl ambeau was 
cont r ol l i ng.  See Just i ce Pr osser ' s concur r ence/ di ssent ,  
¶191 n. 25 ( not i ng t hat  Lac du Fl ambeau bi nds t he par t i es t o t he 
par t i cul ar  act i on i n whi ch i t  was i ssued) .  
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I n hi s concur r ence/ di ssent ,  Just i ce Pr osser  s i mi l ar l y 

quest i ons t he pr ohi bi t or y/ r egul at or y di st i nct i on as appl i ed i n 
Lac du Fl ambeau.   Just i ce Pr osser  exami nes t he hi st or y of  t he 
Wi sconsi n Const i t ut i on,  and t he hi st or y of  I GRA,  i n an at t empt  
t o demonst r at e t hat  Lac du Fl ambeau was i ncor r ect l y deci ded.   
I d. ,  ¶¶139- 207.   Hi s anal ysi s  i s f l awed.   Just i ce Pr osser  
asser t s t hat  t he t er m " l ot t er y"  was i nt ended t o be i nt er pr et ed 
nar r owl y i n t he or i gi nal  Wi sconsi n Const i t ut i on,  and t her ef or e 
t he const i t ut i onal  amendment  t o al l ow a st at e l ot t er y shoul d not  
have l ed t he Lac du Fl ambeau cour t  t o concl ude t hat  Wi sconsi n 
was a r egul at or y st at e.   I d. ,  ¶¶191- 205.   However ,  f or  over  s i x 
decades,  t hi s cour t ,  t he Wi sconsi n At t or ney Gener al ,  and t he 
Wi sconsi n Legi s l at ur e have consi st ent l y empl oyed a br oad 
i nt er pr et at i on of  t he t er m " l ot t er y, "  t o i ncl ude al l  games of  
pr i ze or  chance.   See St at e ex r el .  Tr ampe v.  Mul t er er ,  234 Wi s.  
50,  289 N. W.  600 ( 1940) ;  Kayden I ndust r i es,  I nc.  v.  Mur phy,  34 
Wi s.  2d 718,  150 N. W. 2d 447 ( 1967) .   See al so Just i ce Pr osser ' s 
concur r ence/ di ssent ,  ¶¶170- 71.   Ther ef or e,  t he Lac du Fl ambeau 
cour t  mer el y f ol l owed t he Wi sconsi n cour t s,  At t or ney Gener al ,  
and l egi s l at ur e i n concl udi ng t hat  t he St at e was a r egul at or y 
st at e because i t  aut hor i zed a st at e- oper at ed l ot t er y.   

I n addi t i on,  Just i ce Pr osser ' s anal ysi s of  I GRA i s 
over st at ed.   Just i ce Pr osser  concl udes t hat  Congr ess c l ear l y 
i nt ended t o gr ant  st at es t he aut hor i t y t o l i mi t  Tr i bal  gami ng t o 
t he same f or ms of  gami ng act i v i t y conduct ed wi t hi n t he st at e.   
Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶¶196- 205 ( emphasi s 
added) .   Yet ,  Congr essi onal  i nt ent  i s not  so c l ear .   As Just i ce 
Pr osser  cor r ect l y not es,  some Senat or s st at ed t hat  t hey i nt ended 
I GRA t o pr ohi bi t  Tr i bal  gami ng f r om exceedi ng t he games al l owed 
f or  non- I ndi ans i n t hat  st at e.   I d. ,  ¶¶196- 98.   However ,  Senat or  
Evans expl ai ned t hat  I GRA was i nt ended t o t r ansf er  l i mi t ed st at e 
j ur i sdi ct i on over  Tr i bes.   I GRA Hear i ng on S.  555,  100t h Cong.  
( 1988) .   Senat or  I nouye cl ear l y emphasi zed t he i mpor t ance of  
pr eser vi ng Tr i bal  sover ei gnt y and t hat  any ext ensi on of  st at e 
j ur i sdi ct i on must  be l i mi t ed:  

I ndi an t r i bes ar e sover ei gn gover nment s and exer ci se 
r i ght s of  sel f - gover nment  over  t hei r  l ands and 
member s.   Thi s bi l l  does not  seek t o i nvade or  
di mi ni sh t hat  sover ei gnt y .  .  .  t he commi t t ee was 
f ul l y cogni zant  of  t he st r enuous obj ect i ons t hat  woul d 
be r ai sed by t r i bes t o any out r i ght  t r ansf er  of  st at e 
j ur i sdi ct i on,  even f or  t he l i mi t ed pur poses of  
r egul at i ng c l ass I I I  gami ng.  
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¶86 We t her ef or e concl ude t hat  t he par t i es i nt ended t o 

al l ow t he compact s t o be amended,  i ncl udi ng aut hor i z i ng 

addi t i onal  f or ms of  Cl ass I I I  gami ng.   

¶87 Just i ce Pr osser ,  i n hi s concur r ence/ di ssent ,  cont ends:  

" i f  st at e l aw pr ohi bi t s a Cl ass I I I  gami ng act i v i t y,  t he 

gover nor ' s power  t o negot i at e t hat  act i v i t y i s c i r cumscr i bed. "   

Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶243 ( c i t i ng Panzer ,  271 

Wi s.  2d 295,  ¶89) .   Just i ce Pr osser  summar i zes hi s concl usi on:  

[ T] he Wi sconsi n st at e gover nment ,  i ncl udi ng Wi sconsi n 
gover nor s,  may agr ee t o amendment s of  gami ng compact s  
t o add f or ms of  gami ng act i v i t y t hat  ar e per mi t t ed by 
st at e l aw ' f or  any pur pose by any per son,  
or gani zat i on,  or  ent i t y, '  but  may not  add f or ms of  
gami ng act i v i t y t hat  ar e pr ohi bi t ed by st at e l aw f or  
al l  pur poses t o al l  per sons,  or gani zat i ons,  and 
ent i t i es.  

I d. ,  ¶107 ( c i t at i ons omi t t ed) .    

¶88 Just i ce Pr osser ' s ar gument s r egar di ng t he scope of  

gami ng ar e st r uct ur al l y unsound.   Al t hough t he Wi sconsi n 

Const i t ut i on pr ohi bi t s bl ackj ack,  s l ot  machi nes,  and vi deo 

                                                                                                                                                             
I d.   Just i ce Pr osser ' s concl usi on,  t her ef or e,  i s  not  t he onl y 
r easonabl e concl usi on t hat  can be dr awn f r om t he l egi s l at i ve 
debat es r egar di ng Congr ess' s i nt ent  i n passi ng I GRA.  

Mor eover ,  i f  we wer e t o concl ude t hat  Lac du Fl ambeau was 
i ncor r ect l y deci ded,  as Just i ce Pr osser  advocat es,  t he St at e and 
Tr i bes woul d have i l l egal l y aut hor i zed bl ackj ack,  s l ot  machi nes,  
and vi deo gami ng machi nes i n t he Or i gi nal  Compact s,  and t he 
Or i gi nal  Compact s and 1998- 99 ext ensi ons woul d be i n v i ol at i on 
of  t he Wi sconsi n Const i t ut i on.  
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gami ng machi nes,  ar t .  I V,  sec.  24( 6) ( c) , 68 and even t hough 

Just i ce Pr osser  and t he Panzer  maj or i t y concl ude t hat  t he 

Gover nor  l acks t he aut hor i t y t o appr ove amendment s t o t he 

Or i gi nal  Compact s t hat  ar e " expl i c i t l y  pr ohi bi t ed by t he 

Wi sconsi n Const i t ut i on, "  Just i ce Pr osser ' s concur r ence/ di ssent ,  

¶240,  Panzer ,  271 Wi s.  2d 295,  ¶96,  t hese concl usi ons 

conveni ent l y negl ect  t o ment i on t hat  bl ackj ack,  s l ot  machi nes,  

and vi deo gami ng machi nes ar e al so expl i c i t l y  pr ohi bi t ed by t he 

Const i t ut i on.    

¶89 The onl y way t o concl ude t hat  t he 1993 Amendment  

l i mi t s t he scope of  gami ng al l owabl e under  t he Or i gi nal  Compact s 

i s t o concl ude t hat  t he 1993 Amendment  appl i es t o t he Or i gi nal  

Compact s. 69  Under  t he anal ysi s pr oposed by Just i ce Pr osser ,  i f  

t he amendment  appl i es t o t he scope of  gami ng,  t hen bl ackj ack,  

s l ot  machi nes,  and vi deo gami ng machi nes i ncl uded i n t he 

                                                 
68 The Wi sconsi n Const i t ut i on,  as amended,  r eads,  i n 

r el evant  par t ,  " Except  as pr ovi ded i n t hi s sect i on,  t he 
l egi s l at ur e may not  aut hor i ze gambl i ng i n any f or m. "   Wi s.  
Const .  ar t .  I V,  § 24.   Cl auses 3 t hr ough 6 l i s t  except i ons t o 
t he br oad pr ohi bi t i on,  i ncl udi ng:  1)  bi ngo games oper at ed by 
char i t abl e and r el i gi ous or gani zat i ons;  2)  r af f l e games oper at ed 
by char i t abl e and r el i gi ous or gani zat i ons;  3)  par i - mut uel  on-
t r ack bet t i ng;  and 4)  t he st at e- oper at ed l ot t er y.   I d.   
Fur t her mor e,  as amended,  Cl ause 6 speci f i cal l y def i nes t he 
st at e- oper at ed l ot t er y t o excl ude casi no- st y l e games,  i ncl udi ng 
bl ackj ack,  poker ,  r oul et t e,  cr aps,  keno,  s l ot  machi nes,  and 
vi deo gami ng.   I d.  ( emphasi s added) .  

69 See Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶¶240- 45;  
Just i ce Roggensack' s concur r ence/ di ssent ,  ¶288 ( concl udi ng t hat  
al t hough t he 1993 Amendment  has no ef f ect  on t he t ypes of  gami ng 
compact ed pr i or  t o 1993 or  t he 1998- 99 compact  ext ensi ons,  t he 
1993 Amendment  pr ecl udes new t ypes of  games t hat  wer e not  
i ncl uded i n t he Or i gi nal  Compact s or  t he 1998- 99 ext ensi ons) .  
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Or i gi nal  Compact s ar e now unconst i t ut i onal .   Yet ,  Just i ces 

Pr osser  and Roggensack deem bl ackj ack,  s l ot  machi nes,  and vi deo 

gami ng machi nes,  aut hor i zed under  t he Or i gi nal  Compact s,  t o be 

l awf ul . 70  Si mi l ar l y,  i f  t he Amendment  appl i es t o t he Or i gi nal  

Compact s,  t he addi t i on of  800 sl ot  machi nes t o t he Pot awat omi  

Compact ,  and t he deci s i on t o al l ow f or  t he f i r st  t i me bl ackj ack 

games at  t he Pot awat omi  Tr i be' s casi no i n Menomonee Val l ey,  

whi ch wer e bot h i ncl uded i n t he 1998- 99 ext ensi ons,  ar e 

const i t ut i onal l y pr ohi bi t ed f or ms of  Cl ass I I I  gami ng.   Taken t o 

i t s l ogi cal  conc l usi on,  under  t he anal ysi s pr oposed by Just i ce 

Pr osser ' s concur r ence/ di ssent ,  t he Tr i bes cannot  conduct  t hese 

games because t hey ar e now unconst i t ut i onal .    

¶90 Ei t her  t he Or i gi nal  Compact s ar e f ul l y  i n f or ce or  

t hey ar e not ——i t  cannot  be bot h ways.   Thi s cour t  cannot ,  and 

shoul d not ,  i mpose t he cour t ' s  own val ues by deci di ng t hat  some 

Cl ass I I I  games ar e not  as subst ant i al ,  and t her ef or e pr ot ect ed 

by t he Or i gi nal  Compact s,  and t hat  ot her  games ar e t oo 

subst ant i al  t o be pr ot ect ed.    

¶91 Because we concl ude t hat  t he Or i gi nal  Compact s wer e 

not  i nval i dat ed by t he 1993 Amendment ,  and t hat  t he compact s 

have been l awf ul l y ext ended,  t he Or i gi nal  Compact s ar e i n f ul l  

f or ce.   The Or i gi nal  Compact s speci f i cal l y cont empl at ed amendi ng 

t he compact s,  i ncl udi ng t he t ype of  Cl ass I I I  games t hat  can be 

                                                 
70 See Just i ce Pr osser ' s concur r ence/ di ssent ,  ¶¶106,  239;  

Just i ce Roggensack' s concur r ence/ di ssent ,  ¶288.  
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conduct ed on Tr i bal  l and. 71  I n addi t i on,  as t hi s cour t  has 

pr evi ousl y st at ed,  " i f  t he pr ovi s i on of  t he const i t ut i on or  t he 

l egi s l at i ve act  of  a st at e"  i mpai r s a subst ant i al  cont r act ual  

r i ght ,  t he const i t ut i onal  pr ovi s i on or  st at ut e i s " ut t er l y voi d.   

They ar e,  f or  al l  t he pur poses of  t he cont r act  whi ch t hey 

i mpai r ,  as i f  t hey had never  exi st ed. "   Peni nsul ar  Lead & Col or  

Wor ks v.  Uni on Oi l  & Pai nt  Co. ,  100 Wi s.  488,  493,  76 N. W.  359,  

361 ( 1898) .   I n ot her  wor ds,  t he l aw at  t he t i me t he Or i gi nal  

Compact s wer e ent er ed i nt o cont r ol s t he compact s. 72  The par t i es 

negot i at ed under  t he Lac du Fl ambeau deci s i on,  under  whi ch al l  

Cl ass I I I  games wer e negot i abl e.   Ther ef or e,  t he Cl ass I I I  games 

t hat  t he St at e and Tr i bes agr eed t o i n t hei r  compact  ext ensi on 

                                                 
71 Each of  t he Compact s st at es:  " To t he ext ent  t hat  St at e 

l aw or  Tr i bal  or di nances,  or  any amendment s t her et o,  ar e 
i nconsi st ent  wi t h any pr ovi s i on of  t hi s Compact ,  t hi s Compact  
shal l  cont r ol . "  

Bad Ri ver  Compact  § XXVI ;  For est  Count y Pot awat omi  Communi t y of  
Wi sconsi n Compact  § XXVI ;  Wi nnebago [ Ho- Chunk]  Compact  § XXVI I ;  
Lac Cour t e Or ei l l es Compact  § XXVI ;  Lac du Fl ambeau Compact  
§ XXVI ;  Menomi nee Compact  § XXVI I ;  Onei da Compact  § XXVI ;  Red 
Cl i f f  Compact  § XXVI ;  Sokaogon Chi ppewa Compact  § XXVI ;  St .  
Cr oi x Chi ppewa Compact  § XXVI ;  St ockbr i dge- Munsee Compact  
§ XXVI .  

72 See al so Reser ve Li f e,  108 Wi s.  2d at  645- 47;  Von 
Hof f man,  71 U. S.  at  550 ( " [ T] he l aws whi ch subsi st  at  t he t i me 
and pl ace of  t he maki ng of  a cont r act  .  .  .  ent er  i nt o and f or m 
a par t  of  i t " ) .  
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negot i at i ons ar e l awf ul . 73  We wi t hdr aw any l anguage t o t he 

cont r ar y i n Panzer  t hat  woul d l i mi t  t he St at e' s abi l i t y  t o 

negot i at e f or  Cl ass I I I  games under  t he Or i gi nal  Compact s. 74   

 ¶92 Just i ce Roggensack cr i t i c i zes t hi s deci s i on f or  

f ai l i ng t o f ol l ow Panzer  i n i t s ent i r et y.   She cont ends t hat  

deci s i ons of  t hi s cour t  ar e f i nal  unl ess t hey ar e set  asi de on a 

mot i on f or  r econsi der at i on or  over t ur ned by a f eder al  cour t  on a 

f eder al  quest i on.   Just i ce Roggensack' s concur r ence/ di ssent ,  

¶286.   Because Panzer  concl uded t hat  t he 2003 compact  ext ensi ons 

wer e unconst i t ut i onal ,  she asser t s t hat  Panzer  onl y l ef t  open 

t he quest i on as t o whet her  t he t ypes of  games l awf ul l y compact ed 

i n 1991- 92 r et ai ned t hei r  l awf ul  st at us af t er  1993.   I d. ,  ¶290.   

Just i ce Roggensack accuses t he maj or i t y of  sur r ender i ng t he 

j udi c i al  i ndependence of  t he cour t  t o t he demands of  t he 

Gover nor  because we addr ess t he scope of  gami ng.   I d. ,  ¶286.    

                                                 
73 Just i ce Pr osser  asser t s t hat  t hi s deci s i on opens t he door  

t o an expl osi on of  gami ng.   Concur r ence/ di ssent ,  ¶109.   We shar e 
Just i ce Pr osser ' s concer n r egar di ng t he pot ent i al  f or  t he 
expansi on of  gami ng i n t hi s St at e.   However ,  i t  i s  up t o t he 
Gover nor  and t he l egi s l at ur e t o det er mi ne t he amount  of  gami ng 
as t hey see f i t .   Gami ng can be expanded onl y t o t he ext ent  t hat  
t he St at e and Tr i bes negot i at e f or  addi t i onal  Cl ass I I I  games.   
Ther ef or e,  t he " expl osi on"  wi l l  onl y expand as f ar  as t he St at e 
and Tr i bes per mi t .   Thi s cour t  cannot  i mpose i t s j udgment  
r egar di ng what  Cl ass I I I  games we bel i eve t he St at e shoul d 
al l ow.   Thi s woul d pl ace t he cour t  i n t he act i v i st  posi t i on of  
i mposi ng our  pol i cy j udgment s over  t hose of  t he Gover nor ,  t he 
l egi s l at ur e and t he Wi sconsi n c i t i zens.   We r ef use t o do so.   
Thi s det er mi nat i on i s f or  t he St at e and t he Tr i bes.    

74 See,  e. g. ,  Panzer ,  271 Wi s.  2d 295,  ¶¶93,  96.    
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¶93 I t  i s  t r ue t hat ,  i n gener al ,  t hi s cour t  adher es t o 

st ar e deci s i s t o mai nt ai n conf i dence i n t he r el i abi l i t y  of  cour t  

deci s i ons,  pr omot e evenhanded,  pr edi ct abl e,  and consi st ent  

devel opment  of  l egal  pr i nci pl es,  and cont r i but e t o t he act ual  

and per cei ved i nt egr i t y of  t he Wi sconsi n j udi c i ar y.   Johnson 

Cont r ol s,  I nc.  v.  Empl oyer s I ns.  of  Wausau,  2003 WI  108,  ¶95,  

264 Wi s.  2d 60,  665 N. W. 2d 257 ( c i t at i ons omi t t ed) .   However ,  

t hi s cour t  has al so concl uded t hat  pr i or  deci s i ons shoul d not  be 

per pet uat ed i f  t hey wer e wr ongl y deci ded i n t he f i r st  pl ace.   

" We do mor e damage t o t he r ul e of  l aw by obst i nat el y r ef usi ng t o 

admi t  er r or s,  t her eby per pet uat i ng i nj ust i ce,  t han by 

over t ur ni ng an er r oneous deci s i on. "   I d. ,  ¶100.  

¶94 We agai n not e t hat  t hese cont r act  i mpai r ment  concer ns 

wer e expl i c i t l y  l ef t  unr esol ved by t hi s cour t  i n Panzer ,  271 

Wi s.  2d 295,  ¶102.   We f i nd i t  di s i ngenuous t hat  some member s of  

t he Panzer  maj or i t y r ef used t o r each t he Cont r act  Cl ause 

anal ysi s t hat  was pr oper l y bef or e i t , 75 and now cr i t i c i ze t he 

                                                 
75 See,  e. g. ,  Hi l t on v.  DNR,  2006 WI  84,  ___Wi s.  2d ___,  

___N. W. 2d ___.  

When t he Wi sconsi n Supr eme Cour t  el ect s t o hear  onl y 
t en per cent  of  t he cases pr esent ed t o i t  f or  r evi ew,  
t he publ i c expect s and deser ves t hat  t he cour t  " t ake 
cases t o deci de t he subst ant i ve i ssues pr esent ed and 
pr ovi de meani ngf ul  anal ysi s and gui dance on i mpor t ant  
i ssues,  not  t o avoi d deci di ng t hem by j udi c i al l y  
cr eat ed avoi dance doct r i nes. "   

Hi l t on,  ___Wi s.  2d ___,  ¶54 ( Pr osser ,  J.  concur r ence)  ( quot i ng 
Pat i ence D.  Roggensack,  El ect ed t o Deci de:  I s t he Deci s i on-
Avoi dance Doct r i ne of  Gr eat  Wei ght  Def er ence Appr opr i at e i n t hi s  
Cour t  of  Last  Resor t ?,  89 Mar q.  L. Rev.  541,  544 ( 2006) ) .  
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Dai r y l and maj or i t y opi ni on f or  deci di ng t he i ssue.   Thi s  

deci s i on has not hi ng t o do wi t h maki ng one Gover nor  l ook bad and 

anot her  Gover nor  l ook good. 76  We have si mpl y r eached t he i ssue 

l ef t  unr esol ved by t hi s cour t  i n Panzer .  

V 

¶95 Upon exami ni ng t he i mpai r ment  of  cont r act s i ssues 

r ai sed by t he 1993 Amendment  t o t he Wi sconsi n Const i t ut i on wi t h 

r egar d t o t he Or i gi nal  Compact s bet ween t he St at e and Tr i bes,  we 

concl ude t hat  t he 1993 Amendment  t o Ar t i c l e I V,  Sect i on 24 of  

t he Wi sconsi n Const i t ut i on di d not  i nval i dat e t he Or i gi nal  

Compact s.   Because t he Or i gi nal  Compact s cont empl at ed ext endi ng 

and amendi ng t he scope of  I ndi an gami ng,  t he par t i es '  r i ght  of  

r enewal  i s const i t ut i onal l y pr ot ect ed by t he Cont r act  Cl auses of  

t he Uni t ed St at es and Wi sconsi n Const i t ut i ons;  and amendment s t o 

t he Or i gi nal  Compact s t hat  expand t he scope of  gami ng ar e 

l i kewi se const i t ut i onal l y pr ot ect ed by t he Cont r act  Cl auses of  

                                                                                                                                                             
We al so not e t hat  t he pet i t i oner s i n Panzer  i ni t i al l y  

conceded t hat  t he Cont r act  Cl ause pr ecl uded i nval i dat i ng a pr e-
exi st i ng cont r act :  

Pet i t i oner s do not  c l ai m t hat  t he 1993 Const i t ut i onal  
Amendment  i nval i dat ed any compact  i n pl ace at  t hat  
t i me.   Thi s i s  not  an i ssue i n t hi s case i n par t  
because Wi sconsi n,  under  t he I mpai r ment  of  Cont r act s 
Cl ause of  t he U. S.  Const i t ut i on Ar t .  I ,  § 10 cl .  1,  
l acks aut hor i t y t o i nval i dat e an exi st i ng agr eement .  

Page 31 of  Br i ef - i n- chi ef  of  Pet i t i oner s Mar y E.  Panzer ,  John G.  
Gar d and Joi nt  Commi t t ee on Legi s l at i ve Or gani zat i on,  f i l ed i n 
Panzer ,  271 Wi s.  2d 295 ( dat ed Oct ober  22,  2003) .  

76 Compar e  Just i ce Roggensack' s concur r ence/ di ssent ,  ¶294-
298.  
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t he Wi sconsi n and Uni t ed St at es Const i t ut i ons.   Ther ef or e,  we 

af f i r m t he or der  of  t he c i r cui t  cour t .   Accor di ngl y,  gami ng can 

be expanded t o t he ext ent  t hat  t he St at e and Tr i bes negot i at e 

f or  addi t i onal  Cl ass I I I  games.   We wi t hdr aw any l anguage t o t he 

cont r ar y i n Panzer  t hat  woul d l i mi t  t he St at e' s abi l i t y  t o 

negot i at e f or  Cl ass I I I  games under  t he Or i gi nal  Compact s. 77   

By the Court.—The or der  of  t he c i r cui t  cour t  f or  Dane 

Count y i s af f i r med.  

 

 

 

                                                 
77 See,  e. g. ,  Panzer ,  271 Wi s.  2d 295,  ¶¶93,  96.    
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¶96 N.  PATRI CK CROOKS,  J.    (concurring).  Whi l e I  j oi n 

t he maj or i t y,  I  wr i t e separ at el y t o r eaf f i r m t he concl usi ons 

r eached i n our  di ssent  i n Panzer  v.  Doyl e,  2004 WI  52,  271 Wi s.  

2d 295,  680 N. W. 2d 666 ( Abr ahamson,  C. J. ,  Br adl ey,  J.  and 

Cr ooks,  J.  di ssent i ng) ,  as wel l  as my posi t i on i n Dai r y l and 

Gr eyhound Par k,  I nc.  v.  Doyl e,  2004 WI  34,  270 Wi s.  2d 267,  677 

N. W. 2d 275.    

¶97 Our  concl usi ons i n Panzer  ar e equal l y val i d wi t h 

r egar d t o t he case bef or e us t oday.   Fi r st ,  " [ w] hi l e t he 

amendment  t o Ar t i c l e I V,  § 24 di d change Wi sconsi n' s l aw wi t h 

r espect  t o gami ng,  i t  di d not  af f ect  t he compact  bef or e us. "   

Panzer ,  271 Wi s.  2d 295,  ¶206 ( Abr ahamson,  C. J. ,  Br adl ey,  J.  and 

Cr ooks,  J.  di ssent i ng) .   I n f act ,  t he l egi s l at i ve hi st or y makes 

cl ear  t hat  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on 

was nei t her  i nt ended t o appl y,  nor  had t he ef f ect  of  appl y i ng,  

t o t hen exi st i ng I ndi an gami ng compact s.   See maj or i t y op. ,  

¶¶36,  44,  49,  66.  

¶98 Second,  as we det er mi ned i n our  di ssent  i n Panzer ,  

" t he Gover nor  pr oper l y exer ci sed hi s power  pur suant  t o 

Wi s.  St at .  § 14. 035"  bot h i n ent er i ng i nt o t he Or i gi nal  

Compact s,  as wel l  as negot i at i ng t he 1998 and 2003 amendment s.   

Panzer ,  271 Wi s.  2d 295,  ¶124.   As we expl ai ned i n t hat  case " as 

l ong as a compact  does not  cont r avene a st at ut e or  

const i t ut i onal  pr ovi s i on,  t he gover nor  may ent er  i nt o i t  under  

Wi s.  St at .  § 14. 035,  embr aci ng t hose condi t i ons and pr ovi s i ons 
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t he gover nor  deems wi l l  best  pr omot e t he i nt er est s of  t he 

gover nment . "   I d. ,  ¶153.    

¶99 Thi r d,  i n Panzer  we concl uded t hat  an appl i cat i on of  

t he 1993 const i t ut i onal  amendment  t o t he compact s woul d 

" subst ant i al l y  i mpai r  t he cont r act ual  r el at i onshi p bet ween t he 

St at e and t he Tr i be and vi ol at e t he i mpai r ment  of  cont r act s 

c l ause. "   I d. ,  ¶256.   The cl ear  l anguage of  t he compact s 

demonst r at ed t hat  t he par t i es i nt ended t o be bound by t he l aws 

of  Wi sconsi n as t hey exi st ed i n 1992.   I d. ,  ¶194.   " Regar dl ess 

of  f ut ur e l aws or  amendment s t o pr eexi st i ng l aws,  t he par t i es 

agr eed t o l et  t he t er ms of  t he compact  cont r ol  t hei r  

r el at i onshi p. "   I d.    

¶100 " At  t he t i me t he par t i es ent er ed i nt o t he compact ,  al l  

Cl ass I I I  games coul d be negot i at ed f or  and wer e per mi t t ed under  

t he compact . "   I d. ,  ¶195.   As our  Panzer  di ssent  expl ai ned,  

because t he st at e was per mi t t ed t o negot i at e wi t h r espect  t o 

Cl ass I I I  games,  " any at t empt  t o r ead Ar t i c l e I V,  § 24 as 

al t er i ng t he t ypes of  games t hat  may be negot i at ed f or  under  t he 

compact  woul d i mpai r  t he compact  t o whi ch t he par t i es agr eed,  

and woul d,  t her ef or e,  r un af oul  of  t he Uni t ed St at es and 

Wi sconsi n const i t ut i onal  c l auses agai nst  i mpai r ment  of  

cont r act . "   I d. ,  ¶209.   

¶101 Our  r easoni ng and concl usi ons i n Panzer  ar e consi st ent  

wi t h t he maj or i t y ' s hol di ng i n t he case at  bar .   Ul t i mat el y we 

concl ude,  as we di d i n our  Panzer  di ssent ,  t hat  Ar t i c l e I V,  

Sect i on 24 of  t he Wi sconsi n Const i t ut i on does not  appl y t o t hen 

exi st i ng I ndi an gami ng compact s,  t hat  t he Gover nor  pr oper l y 
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exer ci sed hi s aut hor i t y t o ent er  i nt o t he Or i gi nal  Compact s,  and 

negot i at e t he amendment s i n bot h 1998 and 2003,  and t hat  any 

appl i cat i on of  t he 1993 const i t ut i onal  amendment  t o t he compact s  

v i ol at es bot h t he st at e and f eder al  i mpai r ment  of  cont r act s 

c l ause.   I d. ,  ¶¶ 124,  256.    

¶102 For  t he af or ement i oned r easons,  I  j oi n t he maj or i t y 

opi ni on,  r eaf f i r m our  concl usi ons i n our  Panzer  di ssent ,  and 

r espect f ul l y concur .    

¶103 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON and Just i ce ANN WALSH BRADLEY j oi n t hi s concur r ence.  
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¶104 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  I n Panzer  v.  Doyl e,  2004 WI  52,  271 Wi s.  2d 295,  680 

N. W. 2d 666,  t hi s cour t  was asked t o r evi ew f our  amendment s t o 

t he 1992 gami ng compact  bet ween t he St at e of  Wi sconsi n and t he 

For est  Count y Pot awat omi  Communi t y.   The cour t  concl uded t hat  

t hr ee of  t he amendment s wer e i nval i d.   At  t he same t i me,  t he 

cour t  uphel d t he or i gi nal  gami ng compact  and,  by i mpl i cat i on,  10 

s i mi l ar  gami ng compact s;  and i t  i mpl i ed t hat  a 1993 

const i t ut i onal  amendment  r est r i ct i ng gambl i ng i n Wi sconsi n di d 

not  i mpai r  t hese compact s or  bar  t hei r  ext ensi on. 1  I n t hi s case,  

pet i t i oner  seeks a def i ni t i ve i nt er pr et at i on of  t he 1993 

const i t ut i onal  amendment ,  aski ng expl i c i t l y  whet her  t he Gover nor  

has aut hor i t y t o amend or  ext end I ndi an gami ng compact s t o al l ow 

f or ms of  gambl i ng t hat  ar e pr ohi bi t ed under  Wi sconsi n l aw.  

¶105 My concl usi ons ar e as f ol l ows.  

¶106 Fi r st ,  t he Wi sconsi n st at e gover nment ,  i ncl udi ng 

Wi sconsi n gover nor s,  have not  v i ol at ed and wi l l  not  v i ol at e 

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on by 

ext endi ng t he Or i gi nal  Compact s,  so t hat  Wi sconsi n I ndi an t r i bes 

may engage i n t he same f or ms of  gami ng act i v i t y t hat  t hey 

negot i at ed i n t hei r  or i gi nal  compact s.   Consequent l y,  Wi sconsi n 

gover nor s ar e not  obl i gat ed t o nonr enew t hese gami ng compact s.   

I n t hi s r egar d,  t he maj or i t y opi ni on i s cor r ect .  

                                                 
1 For  an ext ensi ve di scussi on of  Panzer  v.  Doyl e,  2004 WI  

52,  271 Wi s.  2d 295,  680 N. W. 2d 666,  see James J.  Wawr zyn,  
Panzer  v.  Doyl e:  Wi sconsi n Const i t ut i onal  Law Deal s t he Gover nor  
A New Hand,  89 Mar q.  L. Rev.  221 ( 2005) .  
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¶107 Second,  t he Wi sconsi n st at e gover nment ,  i ncl udi ng 

Wi sconsi n gover nor s,  may agr ee t o amendment s of  gami ng compact s 

t o add gami ng act i v i t i es t hat  ar e per mi t t ed by st at e l aw " f or  

any pur pose by any per son,  or gani zat i on,  or  ent i t y, "  25 U. S. C.  

§ 2710( d) ( 1) ( B) ,  but  may not  add gami ng act i v i t i es t hat  ar e 

pr ohi bi t ed by st at e l aw f or  al l  pur poses t o al l  per sons,  

or gani zat i ons,  and ent i t i es.   Wi sconsi n gover nor s have no 

aut hor i t y t o appr ove new gami ng act i v i t i es t hat  ar e pr ohi bi t ed 

by Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on or  st at e 

cr i mi nal  l aw.  

¶108 Thi r d,  t he maj or i t y ' s det er mi nat i on t hat  t he 1993 

amendment  t o Ar t i c l e I V,  Sect i on 24 had no ef f ect  what ever  on 

t he 11 or i gi nal  I ndi an gami ng compact s i s mi st aken;  and i t s 

hol di ng t hat  Wi sconsi n gover nor s have power ,  by v i r t ue of  t he 

compact s,  t o amend t he compact s t o add any gami ng act i v i t i es not  

pr ohi bi t ed by f eder al  l aw,  cont r adi ct s bot h t he Wi sconsi n 

Const i t ut i on and f eder al  l aw.    

¶109 The maj or i t y opi ni on i s f ar - r eachi ng.   I t  i nvol ves 

much mor e t han over r ul i ng por t i ons of  t he Panzer  deci s i on and 

gi v i ng Wi sconsi n t r i bes t he r i ght  t o pl ay poker ,  r oul et t e,  

cr aps,  and keno at  t hei r  casi nos i n I ndi an count r y.   The opi ni on 

coul d l ead t o an expl osi on of  new gami ng act i v i t i es.  

¶110 The maj or i t y concl udes t hat  a gover nor ' s sour ce of  

aut hor i t y t o negot i at e new gami ng amendment s i s not  

Wi s.  St at .  § 14. 035 but  r at her  t he pr ovi s i ons i n exi st i ng gami ng 

compact s but t r essed by t he i mpai r ment  of  cont r act s c l auses of  

t he Uni t ed St at es and Wi sconsi n Const i t ut i ons.   Under  t hi s  
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anal ysi s,  a gover nor ' s aut hor i t y i s not  l i mi t ed by t he Wi sconsi n 

Const i t ut i on or  st at e cr i mi nal  l aw.   Thi s  det er mi nat i on wi l l  

per mi t  Wi sconsi n gover nor s t o negot i at e and appr ove such maj or  

gambl i ng expansi ons as of f - t r ack par i - mut uel  bet t i ng,  bet t i ng on 

spor t i ng event s,  j ai  al ai ,  and al l  banki ng car d games,  whi ch ar e 

bar r ed by t he Wi sconsi n Const i t ut i on but  not  pr ohi bi t ed by 

f eder al  l aw.  

¶111 I f  t he maj or i t y ' s det er mi nat i on t hat  t he Wi sconsi n 

Const i t ut i on does not  check a gover nor ' s power  t o negot i at e 

gami ng compact s i s cor r ect ,  t hen t he maj or i t y has over r ul ed,  sub 

si l ent i o,  Panzer  i nsof ar  as i t  decl ar ed i nval i d t he 2003 

dur at i on amendment  and t he 2003 amendment  wai v i ng sover ei gn 

i mmuni t y.   Thr ee of  t he f our  member s of  t he maj or i t y suppor t ed 

t hese amendment s i n t hei r  Panzer  di ssent .  

 ¶112 Thi s par t i al  di ssent  r equi r es a f ul l  expl anat i on.   I n 

of f er i ng t hi s expl anat i on,  I  bel i eve i t  i s  essent i al  t o 

under st and t he hi st or y of  Ar t i c l e I V,  Sect i on 24 and event s 

l eadi ng up t o t hi s l i t i gat i on.   As soci ol ogi s t  Rober t  Ni sbet  

once obser ved,  " We cannot  know wher e we ar e,  much l ess wher e we 

ar e goi ng,  unt i l  we know wher e we have been. "  

 ¶113 To assi st  t he r eader ,  my di ssent  i s or gani zed under  

t he f ol l owi ng headi ngs:  

I .  Met hodol ogy f or  I nt er pr et i ng t he Wi sconsi n 
Const i t ut i on 

I I .  I nt er pr et i ng Ar t i c l e I V,  Sect i on 24 as 
Cr eat ed i n t he 1848 Const i t ut i on 

I I I .  I nt er pr et i ng Ar t i c l e I V,  Sect i on 24 as 
Amended i n 1987 
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I V.  The Uni t ed St at es Di st r i ct  Cour t ' s  Deci s i on 
i n t he Lac du Fl ambeau Case  

V.  The Legi s l at i ve Response t o t he Lac du 
Fl ambeau Deci s i on  

VI .  I nt er pr et i ng Ar t i c l e I V,  Sect i on 24 as 
Amended i n 1993 

VI I .  The Ef f ect  of  Ar t i c l e I V,  Sect i on 24 on 
I ndi an Gami ng 

I .  METHODOLOGY FOR I NTERPRETI NG THE WI SCONSI N CONSTI TUTI ON 

 ¶114 Thi s cour t  i nt er pr et s pr ovi s i ons of  t he Wi sconsi n 

Const i t ut i on de novo.   Thompson v.  Cr aney,  199 Wi s.  2d 674,  680,  

546 N. W. 2d 123 ( 1996)  ( c i t i ng Pol k Count y v.  St at e Pub.  

Def ender ,  188 Wi s.  2d 665,  674,  524 N. W. 2d 389 ( 1994) ) .   Our  

met hodol ogy i n i nt er pr et i ng a const i t ut i onal  pr ovi s i on i s not  

i dent i cal  t o our  met hodol ogy i n i nt er pr et i ng a st at ut e.   I n 

i nt er pr et i ng a s t at ut e,  t he cour t  f ocuses on " st at ut or y meani ng"  

as opposed t o " l egi s l at i ve i nt ent . "   See St at e ex r el .  Kal al  v.  

Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  58,  ¶¶36- 52,  271 

Wi s.  2d 633,  681 N. W. 2d 110.   I n doi ng so,  t he cour t  r el i es 

heavi l y on " i nt r i nsi c"  sour ces such as t he wor ds of  t he st at ut e,  

i ncl udi ng di ct i onar y def i ni t i ons,  pl us st at ut or y cont ext ,  scope,  

and pur pose.   As a r ul e,  Wi sconsi n cour t s do not  consul t  

" ext r i nsi c"  sour ces of  st at ut or y i nt er pr et at i on unl ess t he 

st at ut e i s ambi guous,  i d. ,  ¶50,  al t hough ext r i nsi c sour ces may 

be used t o conf i r m or  ver i f y pl ai n st at ut or y meani ng.   I d. ,  ¶51.   

The pl ai n meani ng r ul e of  st at ut or y i nt er pr et at i on pr event s 

cour t s f r om t appi ng l egi s l at i ve hi st or y t o show t hat  an 

unambi guous st at ut e i s ambi guous.   I d.  
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 ¶115 Our  met hodol ogy i n i nt er pr et i ng a const i t ut i onal  

pr ovi s i on envi s i ons mor e i nt ense r evi ew of  ext r i nsi c sour ces 

t han our  met hodol ogy i n st at ut or y i nt er pr et at i on.   The cour t  has 

expl ai ned t hat :  

The pur pose of  const r uct i on of  a const i t ut i onal  
[ pr ovi s i on]  i s  t o gi ve ef f ect  t o t he i nt ent  of  t he 
f r amer s and t he peopl e who adopt ed i t ;  and i t  i s  a 
r ul e of  const r uct i on appl i cabl e t o al l  const i t ut i ons 
t hat  t hey ar e t o be const r ued so as t o pr omot e t he 
obj ect s f or  whi ch t hey wer e f r amed and adopt ed.  

St at e v.  Col e,  2003 WI  112,  ¶10,  264 Wi s.  2d 520,  665 N. W. 2d 328 

( quot i ng Kayden I ndus. ,  I nc.  v.  Mur phy,  34 Wi s.  2d 718,  729- 30,  

150 N. W. 2d 447 ( 1967) ) .    

¶116 The r easons we empl oy a di f f er ent  met hodol ogy f or  

const i t ut i onal  i nt er pr et at i on ar e evi dent .   Const i t ut i onal  

pr ovi s i ons do not  become l aw unt i l  t hey ar e appr oved by t he 

peopl e.   Vot er s do not  have t he same access t o t he " wor ds"  of  a 

pr ovi s i on as t he l egi s l at or s who f r amed t hose wor ds;  and most  

vot er s ar e not  f ami l i ar  wi t h t he debat es i n t he l egi s l at ur e.   As 

a r esul t ,  vot er s necessar i l y  consi der  second- hand expl anat i ons 

and di scussi on at  t he t i me of  r at i f i cat i on.   I n addi t i on,  t he 

meani ng of  wor ds may evol ve over  t i me,  obscur i ng t he or i gi nal  

meani ng or  pur pose of  a pr ovi s i on.   The or i gi nal  meani ng of  a 

pr ovi s i on mi ght  be l ost  i f  cour t s coul d not  r esor t  t o ext r i nsi c 

sour ces.   Fi nal l y,  i nt er pr et i ng a const i t ut i onal  pr ovi s i on i s 

l i kel y t o have a mor e l ast i ng ef f ect  t han t he i nt er pr et at i on of  

a st at ut e,  i nasmuch as st at ut or y l anguage can be mor e easi l y 

changed t han const i t ut i onal  l anguage.   Thus,  i t  i s  v i t al  f or  
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cour t  deci s i ons t o capt ur e accur at el y t he essence of  a 

const i t ut i onal  pr ovi s i on.  

¶117 Agai nst  t hi s backgr ound,  our  t r adi t i onal  met hodol ogy2 

on const i t ut i onal  i nt er pr et at i on may be r est at ed as f ol l ows:  

  1.  Cour t s shoul d gi ve pr i or i t y t o t he pl ai n meani ng 

of  t he wor ds of  a const i t ut i onal  pr ovi s i on i n t he cont ext  used.   

Buse v.  Smi t h,  74 Wi s.  2d 550,  568,  247 N. W. 2d 141 ( 1976) .   The 

pl ai n meani ng of  t he wor ds i s best  di scer ned by under st andi ng 

t hei r  obvi ous and or di nar y meani ng at  t he t i me t he pr ovi s i on was 

adopt ed,  t aki ng i nt o account  ot her  ( especi al l y cont empor ar y)  

pr ovi s i ons of  t he const i t ut i on.   See St at e ex r el .  Bar e v.  

Schi nz,  194 Wi s.  397,  403- 04,  216 N. W.  509 ( 1927) .  

                                                 
2 Thi s met hodol ogy was summar i zed by Just i ce Connor  T.  

Hansen i n Buse v.  Smi t h,  74 Wi s.  2d 550,  568,  247 N. W. 2d 141 
( 1976) :   

I n i t s i nt er pr et at i on of  const i t ut i onal  
pr ovi s i ons t hi s cour t  i s  commi t t ed t o t he met hod of  
anal ysi s ut i l i zed i n Boar d of  Educat i on v.  Si ncl ai r ,  
[ 65 Wi s.  2d 179,  222 N. W. 2d 143 ( 1974) ] .  The cour t  
wi l l  v i ew:  

( 1)  The pl ai n meani ng of  t he wor ds i n t he 
cont ext  used;  

( 2)  The hi st or i cal  anal ysi s of  t he 
const i t ut i onal  debat es and of  what  pr act i ces wer e i n 
exi st ence i n 1848,  whi ch t he cour t  may r easonabl y 
pr esume wer e al so known t o t he f r amer s of  t he 1848 
const i t ut i on .  .  .   and 

( 3)  The ear l i est  i nt er pr et at i on of  [ t he]  sect i on 
by t he l egi s l at ur e as mani f est ed i n t he f i r st  l aw 
passed f ol l owi ng t he adopt i on of  t he const i t ut i on.

I d.  ( c i t at i ons omi t t ed) .  
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  2.  Cour t s may vi ew t he " hi st or i cal  anal ysi s of  t he 

const i t ut i onal  debat es and of  what  pr act i ces wer e i n exi st ence 

i n 1848 whi ch t he cour t  may r easonabl y pr esume wer e al so known 

t o t he f r amer s of  t he 1848 const i t ut i on. "   I d.   Thi s pr i nci pl e 

per mi t s cour t s t o consi der  t he debat es sur r oundi ng amendment s t o 

t he const i t ut i on and t he ci r cumst ances at  t he t i me t hese 

amendment s wer e adopt ed.   We have sai d t hat  cour t s may exami ne 

" t he hi st or y of  t he t i mes, "  meani ng not  onl y t he l egi s l at i ve 

hi st or y of  a pr ovi s i on ( i ncl udi ng wor d changes i n t he dr af t s of  

amendment s)  but  al so " t he st at e of  soci et y at  t he t i me, "  wi t h 

speci al  emphasi s on t he " pr act i ces and usages"  t hen i n 

exi st ence,  so as t o i dent i f y t he concer ns t he pr ovi s i on sought  

t o addr ess.   See Bd.  of  Educ.  v.  Si ncl ai r ,  65 Wi s.  2d 179,  184,  

222 N. W. 2d 143 ( 1974)  ( quot i ng St at e ex r el .  Zi mmer man v.  

Dammann,  201 Wi s.  84,  89,  228 N. W.  593 ( 1930) ) .   These concer ns 

ar e of t en i l l umi nat ed by cont empor ar y debat es and expl anat i ons 

of  t he pr ovi s i on bot h i nsi de and out si de l egi s l at i ve chamber s.  

  3.  Cour t s may scr ut i ni ze t he ear l i est  

i nt er pr et at i ons of  t he pr ov i s i on by t he l egi s l at ur e as 

mani f est ed i n t he f i r st  l aws passed f ol l owi ng adopt i on of  t he 

pr ovi s i on.   Buse,  74 Wi s.  2d at  568 ( c i t i ng Payne v.  Raci ne,  217 

Wi s.  550,  259 N. W.  437 ( 1935) ) .   Legi s l at i on t hat  i mpl ement s a 

const i t ut i onal  pr ovi s i on i s t hought  t o be a f ai r  gauge of  

cont empor ar y i nt er pr et at i on and i s ent i t l ed t o gr eat  def er ence.  

 ¶118 The met hodol ogy st at ed her e i s t he met hodol ogy I  wi l l  

empl oy i n i nt er pr et i ng Ar t i c l e I V,  Sect i on 24 as i t  was cr eat ed 
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i n 1848,  as i t  was amended i n 1987,  and as i t  was amended agai n 

i n 1993.  
 

I I .  I NTERPRETI NG ARTI CLE I V,  SECTI ON 24 AS CREATED 
I N THE 1848 CONSTI TUTI ON 

¶119 Ar t i c l e I V,  Sect i on 24 or i gi nat ed i n t he Wi sconsi n 

Const i t ut i on of  1848. 3  The or i gi nal  pr ovi s i on was not  i nt ended 

t o cover  al l  f or ms of  gambl i ng.   Thi s concl usi on i s based on t he 

l anguage of  t he pr ovi s i on,  t he pur pose of  t he pr ovi s i on,  and t he 

hi st or i cal  cont ext  of  t he pr ovi s i on,  i ncl udi ng l egi s l at i ve 

act i v i t y bef or e and af t er  t he pr ovi s i on was adopt ed.  

¶120 Fi r st ,  we f ocus on t he wor ds.   Noah Webst er ' s An 

Amer i can Di ct i onar y of  t he Engl i sh Language ( 1828)  def i ned 

" l ot t er y"  as f ol l ows:  

1.  A scheme f or  t he di st r i but i on of  pr i zes by 
chance,  or  t he di st r i but i on i t sel f .   Lot t er i es ar e 
of t en aut hor i zed by l aw,  but  many good men deem t hem 
i mmor al  i n pr i nci pl e,  and al most  al l  men concur  i n t he 
opi ni on t hat  t hei r  ef f ect  ar e per ni c i ous.  

2.  Al l ot ment .  

Noah Webst er ,  An Amer i can Di ct i onar y of  t he Engl i sh Language 

( 1828)  ( unpagi nat ed) . 4   

¶121 " A scheme f or  t he di st r i but i on of  pr i zes by chance"  

does not  i mpl i cat e al l  schemes or  al l  games t hat  i nvol ve pr i ze,  

chance,  and consi der at i on.   For  i nst ance,  i n Webst er ' s 1853 

                                                 
3 I n i t s or i gi nal  f or m,  Ar t i c l e I V,  Sect i on 24 pr ovi ded:  

" The l egi s l at ur e shal l  not  aut hor i ze any l ot t er y,  or  gr ant  any 
di vor ce. "  

4 See al so Noah Webst er ,  An Amer i can Di ct i onar y of  t he 
Engl i sh Language 677 ( 1853) .  
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di ct i onar y,  Noah Webst er ,  An Amer i can Di ct i onar y of  t he Engl i sh 

Language ( 1853) ,  Webst er  def i ned " gambl i ng"  and ot her  t er ms:  

Gambl e:  " To pl ay or  game f or  money or  ot her  st ake. "   
Webst er ,  supr a 492. 5 

Gambl i ng:  " Gami ng f or  money. "   Webst er ,  supr a 492. 6 

Gami ng:  " The act  or  ar t  of  pl ayi ng any game,  i n a 
cont est  f or  a v i ct or y,  or  f or  a pr i ze or  st ake. "  

2.  " The pr act i ce of  usi ng car ds,  di ce,  bi l l i ar ds,  and 
t he l i ke,  accor di ng t o cer t ai n r ul es,  f or  wi nni ng 
money,  &c. "   Webst er ,  supr a 493. 7 

Roul et t e:  " A game of  chance,  i n whi ch a smal l  bal l  i s  
made t o move r ound r api dl y on a c i r c l e di v i ded of f  
i nt o r ed or  bl ack spaces,  and as i t  st ops on t he one 
or  t he ot her ,  t he pl ayer  wi ns or  l oses. "   Webst er ,  
supr a 965.  

Webst er  di d not  use t he wor d " l ot t er y"  i n t hese def i ni t i ons.   He 

di d not  use " l ot t er y"  and " gami ng"  i nt er changeabl y.   I n 1848,  as 

now,  peopl e di d not  associ at e di ce and bi l l i ar ds wi t h a l ot t er y.   

Mor eover ,  i n t he mi d- 1800s,  ot her  f or ms of  gami ng wer e not  

" of t en aut hor i zed by l aw, "  al t hough some gambl i ng was not  

pr ohi bi t ed.   Thus,  Dougl as Far nsl ey was cor r ect  when he wr ot e,  

" I n common usage a l ot t er y i s synonymous wi t h a r af f l e,  and i n 

Wi sconsi n l aw t he t er m i s usual l y gi ven t hi s meani ng. "   Dougl as 

Char l es El l er be Far nsl ey,  Gambl i ng and t he Law:  The Wi sconsi n 

Exper i ence,  1848- 1980,  1980 Wi s.  L.  Rev.  811,  812.  

                                                 
5 See al so Noah Webst er ,  An Amer i can Di ct i onar y of  t he 

Engl i sh Language ( 1828)  ( unpagi nat ed) .  

6 I d.  

7 I d.  
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 ¶122 Second,  we exami ne t he hi st or i cal  cont ext .   Most  

st at es adopt ed ant i - l ot t er y amendment s or  l egi s l at i on because of  

not or i ous scandal s i nvol v i ng l ot t er i es,  i ncl udi ng t he Gr and 

Nat i onal  Lot t er y aut hor i zed by Congr ess.   Panzer ,  271 

Wi s.  2d 295,  ¶7. 8  Far nsl ey expl ai ns t hat :  

Fol l owi ng t he Revol ut i onar y War ,  most  st at es had 
r el i ed heavi l y on l ot t er i es as a means of  f i nanci ng 
publ i c wor ks and suppor t i ng i nst i t ut i ons such as 
or phanages and hospi t al s.   These st at es had al so 
aut hor i zed var i ous phi l ant hr opi c or gani zat i ons such as 
chur ches and uni ver si t i es t o conduct  l ot t er i es.   
St at es and or gani zat i ons had usual l y r el i ed upon 
management  compani es t o conduct  t he l ot t er i es.   The 
compani es woul d t hen t ur n over  a per cent age of  t he 
pr of i t s t o t he sponsor .   Thus,  whi l e t he l ot t er i es may 
have been f undr ai s i ng schemes f or  t he sponsor ,  t hey 
wer e commer ci al  gambl i ng i n r el at i on t o t he management  
company.   I n 1833,  Pennsyl vani a,  Massachuset t s,  and 
New Yor k had abol i shed l ot t er i es due i n l ar ge measur e 
t o f r audul ent  pr act i ces by l ot t er y management  
compani es.   Many ot her  st at es f ol l owed t hei r  l ead.   
Pr i or  t o t he War  Bet ween t he St at es al l  but  t hr ee 
st at es had bar r ed l ot t er i es.   The dr af t er s of  
Wi sconsi n' s Const i t ut i on act ed wi t hi n t hi s hi st or i cal  
cont ext  i n banni ng l ot t er i es.  

Far nsl ey,  supr a,  at  854 ( emphasi s added) .  

 ¶123 Far nsl ey' s obser vat i on about  " hi st or i cal  cont ext "  

expl ai ns why t he " l ot t er y"  pr ovi s i on i s cont ai ned wi t hi n Ar t i c l e 

I V.   Ar t i c l e I V i s t he const i t ut i onal  ar t i c l e on " Legi s l at i ve"  

power .   I t  i s  a f undament al  pr ecept  of  st at e const i t ut i onal  l aw 

t hat  st at e l egi s l at i ve power  i s pl enar y i n nat ur e.   Cut t s v.  

Dep' t  of  Pub.  Wel f ar e,  1 Wi s.  2d 408,  416,  84 N. W. 2d 102 ( 1957) .   

                                                 
8 John Scar ne,  Scar ne' s New Compl et e Gui de t o Gambl i ng 150,  

152 ( 1974) ;  see al so  Cl ar k v.  Washi ngt on,  12 Wheat .  40,  25 U. S.  
40 ( 1827) .  
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The Wi sconsi n Const i t ut i on does not  gr ant  l egi s l at i ve power ; 9 i t  

l i mi t s l egi s l at i ve power  or  di r ect s how l egi s l at i ve power  shoul d 

be exer ci sed.   I n 1848 Ar t i c l e I V,  Sect i on 24 ( " The l egi s l at ur e 

shal l  not  aut hor i ze any l ot t er y,  or  gr ant  any di vor ce" )  

cont ai ned t wo speci f i c  l i mi t at i ons on l egi s l at i ve power ,  not  

mor al  pr onouncement s on gami ng and di vor ce. 10 

¶124 The New Yor k Const i t ut i on of  1846 of t en ser ved as a 

model  f or  t he Wi sconsi n dr af t er s. 11  Ar t i c l e I ,  Sect i on 10 of  

t hat  const i t ut i on pr ovi ded t hat ,  " No l aw shal l  be passed 

                                                 
9 " We suppose i t  t o be a wel l - set t l ed pol i t i cal  
pr i nci pl e t hat  t he const i t ut i on of  t he st at e i s t o be 
r egar ded not  as a gr ant  of  power ,  but  r at her  as a 
l i mi t at i on upon t he power s of  t he l egi s l at ur e,  and 
t hat  i t  i s  compet ent  f or  t he l egi s l at ur e t o exer ci se 
al l  l egi s l at i ve power  not  f or bi dden by t he 
const i t ut i on or  del egat ed t o t he gener al  gover nment ,  
or  pr ohi bi t ed by t he const i t ut i on of  t he Uni t ed 
St at es. "  

Cut t s v.  Dep' t  of  Pub.  Wel f ar e,  1 Wi s.  2d 408,  416,  84 
N. W. 2d 102 ( 1957)  ( quot i ng Bushnel l  v.  Bel oi t ,  10 Wi s.  195,  225 
( 1860) ) .  

10 The Tr i - Weekl y Expr ess ( Madi son,  Wi sconsi n)  of  Januar y 8,  
1848,  car r i ed par t  of  t he convent i on debat e about  t he " di vor ce"  
l anguage i n Ar t i c l e I V,  Sect i on 24.   The paper  r epor t ed t hat  
Edwar d Whi t on,  l at er  chi ef  j ust i ce of  t hi s cour t ,  suppor t ed t he 
pr ohi bi t i on on l egi s l at i ve di vor ces,  i ndi cat i ng t hat  
l egi s l at ur es f r equent l y gr ant ed di vor ces on ex par t e evi dence or  
on no evi dence at  al l .   Whi t on r el at ed an i nst ance of  a man and 
wi f e who had l i ved t oget her  many year s havi ng been di vor ced,  
wi t hout  t hei r  knowl edge or  wi sh,  upon t he pet i t i on of  var i ous 
i ndi v i dual s.   " He sai d t he cour t s by our  l aw have di scr et i onar y 
power . "   The At t ai nment  of  St at ehood 439 ( Mi l o M.  Quai f e,  ed. ,  
1928) .   The const i t ut i onal  pr ovi s i on on di vor ce was gr ounded i n 
concer n about  l egi s l at i ve abuse i n gr ant i ng di vor ces,  not  
out r i ght  opposi t i on t o di vor ce.  

11 See,  e. g. ,  At t or ney Gen.  ex r el .  Schant z v.  Br unst ,  3 
Wi s.  689 [ * 787] ,  692 [ * 790]  ( 1854) .  
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abr i dgi ng t he r i ght  of  t he peopl e peaceabl y t o assembl e and 

pet i t i on t he gover nment  .  .  .  nor  shal l  any di vor ce be gr ant ed,  

ot her wi se t han by due j udi c i al  pr oceedi ngs;  nor  shal l  any 

l ot t er y her eaf t er  be aut hor i zed or  any sal e of  l ot t er y t i cket s 

al l owed wi t hi n t hi s st at e. "   The 1846 New Yor k Const i t ut i on 

l i nked t he l egi s l at i ve pr oscr i pt i on on aut hor i z i ng " any l ot t er y"  

t o t he l egi s l at i ve pr oscr i pt i on on gr ant i ng " any di vor ce, " 12 as 

di d t he 1848 Wi sconsi n Const i t ut i on.    

¶125 What  i s especi al l y s i gni f i cant  about  t hi s pr obabl e 

sour ce of  Ar t i c l e I V,  Sect i on 24 i s t hat  t he New Yor k l ot t er y 

pr ovi s i on was const r ued i n Rei l l y  v.  Gr ay,  28 N. Y. S.  811 ( 1894) ,  

not  t o appl y t o bet t i ng on hor se r aces.   The cour t  expl ai ned t he 

pur pose of  t he New Yor k pr ovi s i on:  

 For  many year s pr i or  t o 1821 t her e had exi st ed 
l aws f or  t he pr ohi bi t i on of  al l  l ot t er i es ot her  t han 
such as shoul d be aut hor i zed by t he Legi s l at ur e.   The 
Legi s l at ur e,  however ,  had by speci al  act s aut hor i zed 
t hem t o such an ext ent  as t o cal l  f or  a const i t ut i onal  
pr ohi bi t i on.   Evi dent l y i t  was not  deemed wi se t o 
t r ust  t he Legi s l at ur e on t he subj ect .  

  .  .  .   I t  seems .  .  .  ver y c l ear  t hat  i t  was not  
t he i nt ent i on of  t he f r amer s of  t he 
Const i t ut i on .  .  .  i n t he use of  t he wor d " l ot t er y, "  
t o i ncl ude i n i t  t he subj ect  of  bet t i ng as t hen 
pr ohi bi t ed by s t at ut e.   They wer e di st i nct  subj ect s 
upon t he st at ut e book and i n t he publ i c mi nd,  and,  i f  
t he desi gn had been t o cover  bot h,  t hey woul d have 
been named.  

                                                 
12 The same l i nkage i s f ound i n t he 1845 Loui s i ana 

Const i t ut i on.   Under  Ti t l e VI  ( Gener al  Pr ovi s i ons)  of  t he 1845 
Const i t ut i on,  Ar t i c l e 116 pr ovi ded:  " No l ot t er y shal l  be 
aut hor i zed by t hi s St at e,  and t he buyi ng or  sel l i ng of  l ot t er y 
t i cket s wi t hi n t hi s St at e,  i s  pr ohi bi t ed. "   Ar t i c l e 117 t hen 
added:  " No di vor ce shal l  be gr ant ed by t he Legi s l at ur e. "  
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I d.  at  815 ( c i t at i on omi t t ed) .  

¶126 Ther e i s no r ecor d of  di scussi on at  Wi sconsi n' s 

Const i t ut i onal  Convent i on about  t he " l ot t er y"  l anguage.   The 

absence of  cont r over sy suggest s t hat  t he f r amer s wer e bor r owi ng 

ol d concept s f r om New Yor k and ot her  st at es r at her  t han 

or i gi nat i ng new ones. 13 

 ¶127 Far nsl ey' s use of  t he wor d " aut hor i ze"  i n hi s 

hi st or i cal  expl anat i on mat ches t he const i t ut i onal  l anguage i n 

Ar t i c l e I V,  Sect i on 24.   Far nsl ey,  supr a,  at  854.   Thi s wor d 

i mpl i es t hat  t he Wi sconsi n f r amer s had a speci f i c  concer n about  

of f i c i al  l egi s l at i ve aut hor i zat i on of  l ot t er i es,  as opposed t o a 

br oad concer n about  al l  gambl i ng.   The l egi s l at ur e had ampl e 

pol i ce power  t o r egul at e or  pr ohi bi t  al l  gambl i ng.   Thus,  t he 

pur pose of  t he const i t ut i onal  pr ovi s i on was t o deny our  

                                                 
13 A r ecent  t r eat i se on t he Mar yl and St at e Const i t ut i on 

descr i bes t he Mar yl and par al l el :  

Mar yl and' s hi st or y mi r r or s t he nat i onal  t r end.   The 
or i gi nal  1776 Mar yl and Const i t ut i on di d not  ment i on 
l ot t er i es al t hough l ot t er i es t o r ai se f unds f or  l ocal  
gover nment  pr oj ect s wer e common.   Under  t hese l ot t er y  
gr ant s,  t he Gener al  Assembl y woul d name speci f i c  
i ndi v i dual s who wer e r equi r ed t o post  bond and conduct  
t he l ot t er y t o r ai se a st at ed amount .   As ear l y as 
1817,  t he l egi s l at ur e began t o t r y t o r egul at e t he 
pr ol i f er at i on of  l ot t er y gr ant s.   Const i t ut i onal  
amendment s i n 1835 and 1840 pr ovi ded f or  t he phasi ng-
out  of  st at e l ot t er y gr ant s.   The 1851 const i t ut i on 
pr ohi bi t ed l ot t er y gr ant s and pr ovi ded f or  a phase- out  
of  exi st i ng l ot t er y gr ant s suggest i ng t hat  t he 
pr evi ous amendment  was i nef f ect i ve i n banni ng 
l ot t er i es.  

Dan Fr i edman,  The Mar yl and St at e Const i t ut i on,  A Ref er ence 
Gui de 120 ( 2005) .  
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l egi s l at ur e t he aut hor i t y t o gi ve i t s i mpr i mat ur  t o l ot t er i es as 

a sour ce of  gover nment  or  pr i vat e r evenue because so many 

l ot t er i es had pr oven t o be unr el i abl e or  cor r upt .   I d.  

 ¶128 Thi r d,  bui l di ng on t he second poi nt ,  t he l anguage i n 

cont empor aneous st at e const i t ut i ons al most  al ways i ncl uded 

l anguage on l ot t er y " t i cket s, "  i ndi cat i ng mass par t i c i pat i on as 

opposed t o par t i c i pat i on by a smal l  number  of  peopl e.   For  

i nst ance,  Ar t i c l e 12,  Sect i on 6 of  t he 1835 Mi chi gan 

Const i t ut i on pr ovi ded:  " The l egi s l at ur e shal l  not  aut hor i ze any 

l ot t er y nor  per mi t  t he sal e of  l ot t er y t i cket s. "   Ar t i c l e I V,  

Sect i on 29 of  t he 1846 I owa Const i t ut i on st at ed:  " No l ot t er y 

shal l  be aut hor i zed by t hi s St at e,  nor  shal l  t he sal e of  l ot t er y  

t i cket s be al l owed. "   The 1849 Cal i f or ni a Const i t ut i on pr ovi ded 

i n Ar t i c l e I V,  Sect i on 19 t hat  " No l ot t er y shal l  be al l owed by 

t hi s St at e,  nor  shal l  t he sal e of  l ot t er y t i cket s be al l owed. "   

The 1859 Kansas Const i t ut i on ( Ar t i c l e 15,  Sect i on 3)  decl ar ed 

t hat  " Lot t er i es and t he sal e of  l ot t er y t i cket s ar e f or ever  

pr ohi bi t ed. " 14   

                                                 
14 Thi s l ot t er y pr ovi s i on di d not  bar  ot her  t ypes of  

gambl i ng i n such f r ont i er  t owns as Dodge Ci t y.   Accor di ng t o a 
Sept ember  1,  1877,  ar t i c l e i n t he Dodge Ci t y Ti mes,  " Gambl i ng 
r anges f r om a game of  f i ve- cent  chuck- a- l uck t o a t housand 
dol l ar  poker  pot .   Not hi ng i s secr et ,  but  wi t h open door s upon 
t he mai n st r eet  t he bal l  r ol l s  on uni nt er r upt edl y. "   See 
www. spar t acus. school net . co. uk/ WWdodge. ht m.  

Thi s i s not  a t r i v i al  poi nt .  Casi no- t ype gambl i ng was 
wi despr ead on r i ver boat s and i n much of  t he West  dur i ng par t s of  
t he 19t h Cent ur y,  not wi t hst andi ng l ot t er y pr ohi bi t i ons i n 
i ndi v i dual  st at es.   The f ami l i ar  i mage of  gambl i ng i n ol d west  
sal oons i s not  a f i gment  of  moder n i magi nat i on.  
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 ¶129 I n 1870 a r evi sed I l l i noi s Const i t ut i on pr ovi ded i n 

Ar t i c l e I V,  Sect i on 27:  " The Gener al  Assembl y shal l  have no 

power  t o aut hor i ze l ot t er i es or  gi f t  ent er pr i ses,  f or  any 

pur pose,  and shal l  pass l aws t o pr ohi bi t  t he sal e of  l ot t er y or  

gi f t  ent er pr i se t i cket s i n t hi s St at e[ . ] "   ( Emphasi s added. )   

The I l l i noi s Const i t ut i on shows t hat  mor e t han 20 year s af t er  

t he Wi sconsi n Const i t ut i on was adopt ed,  our  nei ghbor s t o t he 

sout h saw l ot t er i es as a speci f i c  f or m of  gambl i ng t hat  ut i l i zed 

t i cket s.    

 ¶130 The Loui s i ana Const i t ut i on of  1921 i s al so 

i nst r uct i ve.   Ar t i c l e XI X,  Sect i on 8 pr ovi ded:  

Gambl i ng i s a v i ce and t he Legi s l at ur e shal l  pass 
l aws t o suppr ess i t .  

 Gambl i ng i n f ut ur es on agr i cul t ur al  pr oduct s or  
ar t i c l es of  necessi t y,  wher e t he i nt ent i on of  t he 
par t i es i s not  t o make an honest  and bona f i de 
del i ver y,  i s  dec l ar ed t o be agai nst  publ i c pol i cy;  and 
t he Legi s l at ur e shal l  pass l aws t o suppr ess i t .  

 Lot t er i es and t he sal e of  l ot t er y t i cket s ar e 
pr ohi bi t ed i n t hi s St at e.  

¶131 The 1921 Loui s i ana Const i t ut i on dr ew an expl i c i t  

di st i nct i on bet ween l ot t er i es and ot her  f or ms of  gambl i ng.   Thi s 

di st i nct i on i s under scor ed by t he sel f - execut i ng pr ovi s i on on 

l ot t er i es ( but  not  ot her  gambl i ng)  and t he r ef er ence t o " l ot t er y 

t i cket s. "   The r ef er ence t o t i cket s was a near l y uni f or m pat t er n 

i n t he st at es,  especi al l y at  t he t i me t he Wi sconsi n Const i t ut i on 

was adopt ed.   The f act  t hat  t he Wi sconsi n Const i t ut i on di d not  

r ef er  t o " l ot t er y t i cket s"  i n 1848 shoul d not  be i nt er pr et ed as 

a depar t ur e f r om t hat  pat t er n,  at  l east  wi t hout  some evi dence t o 

suppor t  such an i nt er pr et at i on.  
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¶132 Fi nal l y,  t he exper i ence out si de Wi sconsi n i s 

consi st ent  wi t h t he exper i ence i n Wi sconsi n.   Pr e- st at ehood 

t er r i t or i al  l egi s l at i on gover ni ng gami ng t abl es and gambl i ng 

devi ces di d not  addr ess l ot t er i es;  post - st at ehood l egi s l at i on 

di st i ngui shed bet ween l ot t er i es and ot her  f or ms of  gami ng. 15  

Panzer ,  271 Wi s.  2d 295,  ¶7. 16   

 ¶133 I n hi s l aw r evi ew ar t i c l e,  Far nsl ey not es t hat  

Wi s.  St at .  ch.  138 § 1 ( 1849)  " uses t he t er m ' l ot t er y '  i n i t s 

l i mi t ed sense. "   Far nsl ey,  supr a at  855 n. 225.   He quot es 

Sect i on 1 as f ol l ows:  

 Ever y per son who shal l  set  up or  pr omot e any 
l ot t er y f or  money .  .  .  and ever y per son who shal l  ai d 
ei t her  by pr i nt i ng or  wr i t i ng,  or  shal l  i n any way be 
concer ned i n set t i ng up,  managi ng or  dr awi ng any such 
l ot t er y,  or  who shal l  i n any house,  shop or  bui l di ng 
owned or  occupi ed by hi m .  .  .  knowi ngl y per mi t  t he 
set t i ng up,  managi ng or  dr awi ng any such l ot t er y,  or  

                                                 
15 At  t he Fi r st  Sessi on of  t he Legi s l at i ve Assembl y of  t he 

Ter r i t or y of  Wi sconsi n,  t he t er r i t or i al  l egi s l at ur e appr oved an 
act  t o pr event  and puni sh gambl i ng.  Ch.  65,  Laws of  t he 
Wi sconsi n Ter r i t or y,  Fi r st  Sessi on ( appr oved Jan.  18,  1838) .  The 
act  pr ovi ded cr i mi nal  penal t i es f or  set t i ng up,  keepi ng,  and 
per mi t t i ng any gami ng t abl e or  gambl i ng devi ce or  bet t i ng money 
at  any gami ng t abl e,  but  i t  made no r ef er ence t o l ot t er i es.  The 
1839 St at ut es of  Wi sconsi n cont ai n " An Act  t o pr ovi de f or  t he 
puni shment  of  of f ences agai nst  publ i c pol i cy. "  St at ut es of  t he 
Ter r i t or y of  Wi sconsi n 363- 65 ( 1839) .  The f i r st  seven sect i ons 
of  t hi s act  deal  wi t h l ot t er i es,  whi l e sect i ons 8,  9,  and 10 
deal  wi t h ot her  f or ms of  gami ng.  Thi s l egi s l at i on was car r i ed 
over  af t er  st at ehood.  Chapt er  138,  " Of  Of f ences Agai nst  Publ i c  
Pol i cy, "  Revi sed St at ut es of  t he St at e of  Wi sconsi n 705- 07 
( 1849) .  I n t hese ear l y st at ut es,  t abl e games such as f ar o,  " E 
O, "  and r oul et t e wer e t r eat ed di f f er ent l y f r om l ot t er i es.  I d. 

16 For  a di scussi on of  t he hi st or y of  Wi sconsi n' s l ot t er y,  
see Dan Ri t sche,  Wi sconsi n Legi s l at i ve Ref er ence Bur eau,  The 
Evol ut i on of  Legal i zed Gambl i ng i n Wi sconsi n,  Resear ch Bul l et i n 
00- 1 ( May 2000)  ( her ei naf t er  Ri t sche) .  
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t he sal e of  any l ot t er y t i cket ,  or  shar e of  a 
t i cket  .  .  .  .  

I n ot her  wor ds,  t he f i r st  l aw passed by t he l egi s l at ur e 

f ol l owi ng t he adopt i on of  t he const i t ut i on spoke of  l ot t er i es 

and " l ot t er y t i cket s, "  and of  a " dr awi ng, "  al l  s i gni f y i ng a 

l i mi t ed scope t o t he t er m.   Mor eover ,  t he I ndex t o t he 1849 

st at ut es c l ear l y di st i ngui shes l ot t er i es f r om bet t i ng and 

gami ng.   The t wo subj ect s appear ed under  di f f er ent  headi ngs i n 

t he i ndex and on di f f er ent  pages i n t he st at ut es.  

 ¶134 Ther e i s no r ef er ence t o bet t i ng on hor se r aces i n t he 

1849 st at ut es.   Accor di ng t o Far nsl ey,  t he l egi s l at ur e f i r st  

act ed i n 1878 t o hal t  gambl i ng at  r acet r acks ( Wi s.  St at .  § 1779 

( 1878) ) ,  and i n 1885 t o hal t  gambl i ng at  l ocal  f ai r s 

( Wi s.  St at .  § 1463 ( 1889) ) . 17  Far nsl ey,  supr a,  at  857.   Thus,  

Ri char d Cur r ent  was abl e t o wr i t e:  " By 1857 hor se r aci ng and 

bet t i ng on t he hor ses wer e wel l  est abl i shed,  at  l east  i n some 

par t s of  t he st at e. "   Ri char d N.  Cur r ent ,  I I  The Hi st or y of  

Wi sconsi n 128 ( 1976) .   Bet t i ng on hor ses at  r acet r acks and l ocal  

f ai r s woul d not  have been possi bl e i f  t he publ i c had under st ood 

Ar t i c l e I V,  Sect i on 24 as a ban on al l  gambl i ng.  

¶135 The di st i nct i on bet ween l ot t er i es and t he br oader  

t er ms " gami ng"  and " gambl i ng"  i s al so f ound i n ear l y cour t  

deci s i ons.   For  i nst ance,  i n St at e v.  Lewi s,  12 Wi s.  483 [ * 434]  

( 1860) ,  t he def endant  was i ndi ct ed " f or  per mi t t i ng gami ng wi t h 

car ds f or  gai n upon hi s pr emi ses. "   I d.  at  483 [ * 434]  ( emphasi s 

added) .   The deci s i on di scusses car ds as gami ng devi ces and i t  

                                                 
17 See Ri t sche,  supr a,  at  5- 6 ( di scussi ng t he hi st or y of  on-

t r ack bet t i ng i n Wi sconsi n) .  



No.   2003AP421. dt p 

 

18 
 

ment i ons euchr e,  poker ,  f ar o bank,  and r oul et t e but  never  uses 

t he wor d " l ot t er y. "  

¶136 The f i r st  case t o use t he wor d " l ot t er y"  was Lemon v.  

Gr osskopf ,  22 Wi s.  427,  99 Am.  Dec.  58 ( 1868) . 18  I t  i nvol ved a 

di sput e bet ween t he owner  of  a " l ot t er y scheme i n t he c i t y of  

Chi cago"  and hi s agent  i n Mi l waukee.   The " def endant  was 

empl oyed by t he pl ai nt i f f  t o sel l  [  ]  l ot t er y t i cket s,  r ecei ve 

and r et ai n t he money f or  t hem unt i l  he became sat i sf i ed t hat  t he 

dr awi ng of  t he pr i zes i n t he scheme was f ai r l y conduct ed,  and 

t hen account  t o t he pl ai nt i f f . "   I d.  at  431 ( emphasi s added) .   

The cour t ' s  deci s i on makes no r ef er ence t o " gami ng"  or  

" gambl i ng. "  

¶137 Fi nal l y,  i n a t hi r d case,  we see t hi s cour t  use t he 

wor ds " l ot t er y"  and " gami ng"  i n t he same opi ni on.   Sper r y & 

Hut chi nson Co.  v.  Wei gl e,  St at e Dai r y & Food Comm' r ,  166 Wi s.  

613,  166 N. W.  54 ( 1918)  ( " Tr adi ng St amp cases" ) .   The i ssue 

pr esent ed was t he const i t ut i onal i t y of  st at e l egi s l at i on 

pr ohi bi t i ng t he use of  t r adi ng st amps except  f or  st amps havi ng 

cash val ue.   The cour t  uphel d t he l egi s l at i on as a pr oper  

exer ci se of  t he pol i ce power .   I t  di d not  c i t e Ar t i c l e I V,  

Sect i on 24.   Rat her ,  i t  c i t ed Rast  v.  Van Deman & Lewi s Co. ,  240 

U. S.  342 ( 1916) ,  and sai d:  

[ T] he cour t  hel d t hat  t he scheme and pr act i ce of  
i ssui ng such t r adi ng st amps i n connect i on wi t h t he 
conduct  of  a l awf ul  busi ness .  .  .  and t he r edempt i on 
t her eof  i n ar t i c l es of  mer chandi se or  pr emi ums i n 
addi t i on t o t he ar t i c l es sol d i s at t ended wi t h evi l  

                                                 
18 See al so Ever i ngham v.  Mei ghan,  55 Wi s.  354,  13 N. W.  269 

( 1882) .    
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and per ni c i ous consequences,  whi ch have a t endency t o 
af f ect  t he gener al  wel f ar e s i mi l ar  i n ef f ect  t o t he 
evi l s at t endi ng a " l ot t er y"  and " gami ng. "  

Sper r y & Hut chi nson,  166 Wi s.  at  622- 23 ( emphasi s added) .   The 

cour t  al so appr ovi ngl y quot ed Rast :  " Thi s may not  be cal l ed i n 

an exact  sense a ' l ot t er y, '  may not  be cal l ed ' gami ng' ;  i t  may,  

however ,  be consi der ed as havi ng t he seduct i on and evi l  of  

such .  .  .  . "   Sper r y & Hut chi nson,  166 Wi s.  at  623- 24 ( quot i ng 

Rast ,  240 U. S.  at  365)  ( emphasi s added) .   The use of  t r adi ng 

st amps i nvol ved t he el ement s of  pr i ze,  chance,  and 

consi der at i on,  but  t r adi ng st amps di d not  f al l  wi t hi n t he 

l ot t er y st at ut e.   The pr ohi bi t i on of  t hese s t amps r equi r ed 

speci f i c  l egi s l at i on.   Thus,  i n 1916 t hi s cour t  acknowl edged 

t hat  " l ot t er y"  was not  an al l - i ncl usi ve t er m f or  " gami ng. "  

¶138 To sum up,  af t er  r evi ewi ng r el evant  19t h Cent ur y and 

ear l y 20t h Cent ur y mat er i al ,  I  f i nd no evi dence t hat  t he f r amer s 

of  t he 1848 Wi sconsi n Const i t ut i on and t he peopl e who adopt ed i t  

i nt ended t o ban al l  f or ms of  gambl i ng by appr ovi ng Ar t i c l e I V,  

Sect i on 24.   They i nt ended t o pr event  t he l egi s l at ur e f r om 

aut hor i z i ng a par t i cul ar  mass par t i c i pat i on f or m of  gambl i ng 

t hat  had f r equent l y been used as a sour ce of  publ i c and pr i vat e 

r evenue.   The hi st or i cal  cont ext  shows t hat  t he pr ovi s i on 

r equi r es a l i mi t i ng i nt er pr et at i on.  

I I I .  I NTERPRETI NG ARTI CLE I V,  SECTI ON 24 AS AMENDED I N 1987 

 ¶139 Ar t i c l e I V,  Sect i on 24 was amended t hr ee t i mes bet ween 

1848 and 1986.   The f i r st  amendment  ( 1965)  per mi t t ed cer t ai n 

k i nds of  pr omot i onal  cont est s by excl udi ng such act i ons as 

wat chi ng a t el evi s i on pr ogr am,  f i l l i ng out  a coupon,  or  v i s i t i ng 

a mer cant i l e est abl i shment  f r om consi der at i on " as an el ement  of  
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a l ot t er y. "   The second amendment  ( 1973)  aut hor i zed char i t abl e 

bi ngo.   The t hi r d amendment  ( 1977)  aut hor i zed char i t abl e 

r af f l es.  

¶140 I n 1987 t he const i t ut i on was amended t wi ce mor e t o 

aut hor i ze par i - mut uel  on- t r ack bet t i ng and a st at e oper at ed 

l ot t er y.   I n i nt er pr et i ng t he l at t er  pr ovi s i on,  we begi n wi t h 

t he wor ds.   The 1987 l ot t er y amendment  pr ovi ded:  

 ( 6)  The l egi s l at ur e may aut hor i ze t he cr eat i on 
of  a l ot t er y t o be oper at ed by t he st at e as pr ovi ded 
by l aw.   The expendi t ur e of  publ i c f unds or  of  
r evenues der i ved f r om l ot t er y oper at i ons t o engage i n 
pr omot i onal  adver t i s i ng of  t he Wi sconsi n st at e l ot t er y 
i s pr ohi bi t ed.   Any adver t i s i ng of  t he st at e l ot t er y 
shal l  i ndi cat e t he odds of  a speci f i c  l ot t er y t i cket  
t o be sel ect ed as t he wi nni ng t i cket  f or  each pr i ze 
amount  of f er ed.   The net  pr oceeds of  t he st at e l ot t er y 
shal l  be deposi t ed i n t he t r easur y of  t he st at e,  t o be 
used f or  pr oper t y t ax r el i ef  as pr ovi ded by l aw.  

¶141 The wor di ng of  subsect i on ( 6)  was consi st ent  wi t h my 

i nt er pr et at i on of  subsect i on ( 1) .   Not wi t hst andi ng t he gener al  

bar  i n subsect i on ( 1)  on l egi s l at i ve aut hor i zat i on of  " any 

l ot t er y, "  subsect i on ( 6)  gave t he l egi s l at ur e aut hor i t y t o 

per mi t  a s i ngl e sponsor ——t he st at e——t o cr eat e,  oper at e,  and 

adver t i se a l ot t er y wi t h mul t i pl e pr i zes.   Peopl e coul d make 

t hemsel ves el i gi bl e f or  t hese pr i zes by pur chasi ng " t i cket s. "   

To be f ai r ,  however ,  t he st at e l ot t er y was r equi r ed t o advi se 

peopl e of  " t he odds of  a speci f i c  l ot t er y t i cket  t o be sel ect ed 

as t he wi nni ng t i cket  f or  each pr i ze amount  of f er ed. "   For  t he 

st at e,  t he over r i di ng pur pose of  t he l ot t er y was t he gener at i on 

of  r evenue " f or  pr oper t y t ax r el i ef  as pr ovi ded by l aw. "   The 

pr of essi onal i sm and publ i c scr ut i ny gi ven t o st at e oper at i on of  

t he l ot t er y woul d pr ot ect  peopl e f r om mi smanagement  or  f r aud.  
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¶142 I n 1987 t he wor d " l ot t er y"  i n subsect i on ( 6)  gave no 

hi nt  of  appl y i ng t o ever y gambl i ng ent er pr i se i nvol v i ng pr i ze,  

chance,  and consi der at i on.  

¶143 I n i nt er pr et i ng t he amendment ,  we ar e expect ed t o 

consi der  t he hi s t or y of  t he t i mes.   By 1987 t hr ee of  Wi sconsi n' s  

nei ghbor i ng st at es——Mi chi gan,  I l l i noi s,  and I owa——had appr oved 

and st ar t ed up l ot t er i es l i ke Wi sconsi n' s.   Mi nnesot a was soon 

t o f ol l ow.   At  l east  26 st at es had est abl i shed st at e l ot t er i es 

bef or e Wi sconsi n act ed.  

¶144 A r epor t  on " Gambl i ng i n Cal i f or ni a"  pr oduced by t he 

Cal i f or ni a Resear ch Bur eau i n 1997,  expl ai ns t he backgr ound:  

 Gr owi ng opposi t i on t o t ax i ncr eases was a l eadi ng 
f act or  i n est abl i shi ng st at e- r un l ot t er i es i n t he 20t h 
cent ur y.   I n 1964 New Hampshi r e was t he f i r st  st at e t o 
sponsor  a l ot t er y,  f ol l owed by New Yor k i n 1967.   New 
Jer sey l aunched t he f i r st  f i nanci al l y successf ul  
moder n l ot t er y i n 1971.  

 .  .  .  .   

 Lot t er i es ar e l egal  now i n 37 st at es and t he 
Di st r i ct  of  Col umbi a.  

Roger  Dunst an,  Gambl i ng i n Cal i f or ni a,  I I - 9,  I I I - 1,  Cal i f or ni a 

Resear ch Bur eau,  Cal i f or ni a St at e Li br ar y ( 1997)  avai l abl e at  

ht t p: / / www. l i br ar y. ca. gov/ CRB/ 97/ 03/ cr b97003. ht ml  ( l ast  v i s i t ed 

Mar .  2,  2006) .   Thi s i nf or mat i on pr ovi des hi st or i cal  cont ext .  

¶145 I n Oct ober  1989 t he Wi sconsi n Lot t er y asked At t or ney 

Gener al  Donal d J.  Hanaway t o answer  t wo quest i ons:  ( 1)  What  i s 

t he scope of  gami ng i n whi ch t he Wi sconsi n Lot t er y i s aut hor i zed 

or  per mi t t ed t o engage by Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on and Chapt er  565 of  t he Wi sconsi n 

St at ut es;  and ( 2)  I f  t he Wi sconsi n Lot t er y cannot  l egal l y of f er  
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a par t i cul ar  t ype of  gami ng or  gambl i ng oper at i on as par t  of  t he 

l ot t er y,  may such t ype of  game or  gambl i ng oper at i on be l awf ul l y 

i ncl uded i n st at e- t r i bal  gami ng compact s wi t hi n t he I ndi an 

Gami ng Regul at or y Act ,  25 U. S. C.  § 2701- 2721? 

¶146 At t or ney Gener al  Hanaway answer ed t hese quest i ons i n a 

1990 opi ni on.   79 Op.  At t ' y  Gen.  14 ( 1990) .   He concl uded t hat  

t he t er m " l ot t er y"  i n t he const i t ut i on and st at ut es di d not  

i ncl ude al l  f or ms of  gami ng:  

Bet t i ng,  pl ayi ng gambl i ng machi nes and oper at i ng 
gambl i ng pl aces ar e not  t o be consi der ed as i nc l uded 
wi t hi n t he meani ng of  t he t er m l ot t er y as used i n t he 
const i t ut i on,  and chapt er s 945 and 565,  St at s.  ( 1987-
88) .   Ther ef or e,  i t  i s  c l ear ,  t hat  t he meani ng of  t he 
t er m l ot t er y as cont ai ned i n t he const i t ut i on and bot h 
l egi s l at i ve enact ment s up t o t he pr esent  day does not  
i ncl ude and i s not  meant  t o embr ace al l  t he f or ms of  
gambl i ng.  

I d.  at  26.  

¶147 At t or ney Gener al  Hanaway obser ved t hat  const i t ut i onal  

pr ovi s i ons on t he same subj ect  ar e nor mal l y const r ued t oget her  

and consi der ed t o be i n par i  mat er i a.   I d.   He al so asser t ed 

t hat  const i t ut i onal  pr ovi s i ons,  l i ke st at ut es,  shoul d be 

const r ued t o make sense.  

 I t  i s  appar ent  t o me t hat  dur i ng t he ent i r e 
l egi s l at i ve debat e,  over  sever al  year s,  on t he 
advi sabi l i t y  of  adopt i ng a r esol ut i on pr ovi di ng f or  a 
const i t ut i onal  amendment  aut hor i z i ng a st at e oper at ed 
l ot t er y,  dur i ng t he publ i c debat e pr i or  t o t he 
r at i f i cat i on of  such const i t ut i onal  amendment  by 
st at ewi de r ef er endum i n Apr i l  of  1987,  and dur i ng t he 
l egi s l at i ve del i ber at i ons and debat e on t he enact ment  
of  l egi s l at i on enabl i ng t he l ot t er y const i t ut i onal  
amendment ,  chapt er  565,  t her e was nei t her  l egi s l at i ve 
or  publ i c di scussi on or  debat e nor  l egi s l at i ve or  
publ i c i nt ent  t o aut hor i ze t he pl ayi ng of  r oul et t e,  



No.   2003AP421. dt p 

 

23 
 

bl ackj ack,  cr aps,  s l ot  machi nes,  v i deo gambl i ng 
machi nes and ot her  t ypes and f or ms of  casi no gambl i ng.  

I d.  at  26- 27.  

¶148 At t or ney Gener al  Hanaway' s r ef er ence t o Chapt er  565 of  

t he st at ut es al l uded t o t he f act  t hat  t he f i r st  l egi s l at i on 

f ol l owi ng t he enact ment  of  t he amendment  deal t  wi t h t he st at e 

oper at ed l ot t er y as a speci f i c  f or m of  gambl i ng.    

¶149 The i mpl i cat i ons of  Hanaway' s opi ni on wer e 

cont r over si al .   I n l i ght  of  t he opi ni on,  Wi sconsi n' s 11 I ndi an 

t r i bes and bands wer e not  ent i t l ed t o demand casi no gambl i ng 

based on t he l ot t er y amendment .   However ,  t he l egi s l at ur e was 

not  bar r ed by t he const i t ut i on f r om aut hor i z i ng casi no gambl i ng,  

s l ot  machi nes,  and vi deo games.   I n f act ,  t he l egi s l at ur e coul d 

aut hor i ze casi no gambl i ng " j ust  i n I ndi an count r y. "   I d.  at  14,  

32.   A mor e subt l e i mpl i cat i on of  Hanaway' s opi ni on was t hat  

pr evi ous at t or neys gener al ,  t he Wi sconsi n Supr eme Cour t ,  and t he 

Legi s l at i ve Ref er ence Bur eau had been r eadi ng t oo much i nt o t he 

or i gi nal  1848 pr ovi s i on.   For  di ver se r easons,  Hanaway' s opi ni on 

was shar pl y cr i t i c i zed,  and he was def eat ed i n t he November  1990 

el ect i on. 19 

¶150 The new at t or ney gener al ,  James E.  Doyl e,  i ssued a 

second opi ni on i n May 1991.   80 Op.  At t ' y  Gen.  53 ( 1991) .   The 

Assembl y Or gani zat i on Commi t t ee asked hi m:  " [ D] oes Wi sconsi n 

Const i t ut i on,  ar t i c l e I V,  sect i on 24,  pr ohi bi t  al l  f or ms of  

gambl i ng i n Wi sconsi n,  except  f or  t hose mat t er s speci f i ed i n t he 

                                                 
19 See Edi t or i al ,  Legi s l at ur e Shoul d Not  Back Gambl i ng,  

Mi l waukee Sent i nel ,  Feb.  7,  1990,  at  10 ( " Hanaway i s get t i ng i t  
f r om al l  s i des. " ) ;  Mat t  Pommer ,  Doyl e Says Hanaway Fl i pf l opped 
on Gambl i ng,  The Capi t al  Ti mes,  June 29,  1990,  at  3- A.  
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Const i t ut i on,  or  does t he const i t ut i onal  t er m ' l ot t er y '  have a 

nar r ow scope t hat  woul d al l ow l egi s l at i on t o be enact ed 

l egal i z i ng t he f or ms of  gambl i ng t o whi ch r ef er ence i s made i n 

OAG 3- 90?"   I d.  at  53.  

¶151 At t or ney Gener al  Doyl e concl uded t hat  t he l egi s l at ur e 

coul d not  aut hor i ze any scheme i nvol v i ng pr i ze,  chance,  and 

consi der at i on wi t hout  amendi ng t he const i t ut i on unl ess t he 

scheme f el l  wi t hi n t he bi ngo,  r af f l e,  par i - mut uel  on- t r ack,  or  

st at e l ot t er y except i ons t o t he const i t ut i on.   I d. 20  He added,  

however ,  t hat  " t he Legi s l at ur e may aut hor i ze any t ype of  st at e-

oper at ed l ot t er y  subj ect  onl y  t o t he adver t i s i ng,  use- of - r evenue 

and of f - t r ack wager i ng r est r i ct i ons.   The Legi s l at ur e may 

not  .  .  .  aut hor i ze such l ot t er i es i f  t hey ar e not  oper at ed by 

t he st at e,  or  f al l  wi t hi n t he bi ngo,  r af f l e or  on- t r ack,  par i -

mut uel  except i ons. "   I d.  at  58 ( emphasi s added) .   I n shor t ,  t he 

l egi s l at ur e coul d per mi t  t he st at e ( but  onl y t he st at e)  t o 

oper at e casi nos wi t h ever y f or m of  casi no gambl i ng.    

¶152 At t or ney Gener al  Doyl e sai d he based hi s opi ni on on 

" pr i or  deci s i ons of  t he Wi sconsi n Supr eme Cour t ,  t he l egi s l at i ve 

hi st or y of  t he 1955 cr i mi nal  code r evi s i on and t he manner  i n 

whi ch t he Legi s l at ur e has t r eat ed t he t er m ' l ot t er y '  i n 

pr oposi ng amendment s t o our  const i t ut i on and enact i ng 

l egi s l at i on. "   I d.  at  54.  

¶153 At t or ney Gener al  Doyl e quot ed f r om t he f ami l i ar  t hr ee-

par t  met hodol ogy f or  i nt er pr et i ng a const i t ut i onal  pr ovi s i on,  

                                                 
20 See Ri t sche,  supr a,  at  10- 11 ( di scussi ng t he di ver gent  

i nt er pr et at i ons of f er ed by Hanaway and Doyl e) .  
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i d. ,  but  hi s opi ni on subst ant i al l y  di sr egar ded t hi s met hodol ogy 

t o r each i t s concl usi on.  

¶154 The Doyl e opi ni on oper at ed f r om t he r easonabl e pr emi se 

t hat  t he t er m " l ot t er y"  i n subsect i on ( 1)  of  Ar t i c l e I V,  Sect i on 

24 and t he t er m " l ot t er y"  i n subsect i on ( 6)  shoul d be const r ued 

t he same.   I d.  at  57 ( c i t i ng Uni t ed St at es v.  Nunez,  573 F. 2d 

769,  771 ( 2nd Ci r .  1978) ;  2A Si nger ,  Sut her l and St at ut or y 

Const r uct i on § 46. 06 n. 6 ( Sands 4t h ed.  1984) ) .   I t  ar gued t hat  

because t he t er m " l ot t er y"  i n subsect i on ( 1)  cover ed al l  

gambl i ng,  t he t er m " l ot t er y"  i n subsect i on ( 6)  al so must  cover  

al l  gambl i ng.  

¶155 Ther e wer e si gni f i cant  pr obl ems wi t h t hi s concl usi on.   

I n f ocusi ng on subsect i on ( 1) ,  t he opi ni on di d not  t ake i nt o 

account  t he meani ng,  pur pose,  hi st or y,  and i nt er pr et at i on of  t he 

pr ovi s i on i n 1848.   I t  concent r at ed i nst ead on br oad 

i nt er pr et at i ons of  t he t er m " l ot t er y"  many year s af t er  t he 

pr ovi s i on was adopt ed.   Accor di ng t o t he opi ni on:   

( 1)  " The t er m ' l ot t er y '  has been cont i nuousl y 
and uni f or ml y const r ued by t he cour t s t o i ncl ude t he 
t hr ee el ement s of  pr i ze,  chance and consi der at i on. "   
80 Op.  At t ' y  Gen.  at  55 ( c i t i ng cases) .    

( 2)  " Numer ous pr i or  opi ni ons of  t he at t or ney 
gener al  have .  .  .  f ound a v i ol at i on of  t he l ot t er y 
st at ut e whenever  t he t hr ee el ement s of  pr i ze,  chance 
and consi der at i on wer e pr esent  i n any scheme. "   I d.  

( 3)  " As st at ed by t he Wi sconsi n Supr eme Cour t :  
' The l egi s l at ur e,  t he cour t s,  and t he at t or ney gener al  
have t r adi t i onal l y t aken a r est r i ct i ve v i ew of  games,  
schemes,  and pl ans i nvol v i ng a pr i ze,  chance,  and 
consi der at i on,  condemni ng t hem as l ot t er i es pr ohi bi t ed 
by t he const i t ut i on. ' "   I d.  at  55- 56 ( quot i ng Kayden 
I ndus.  34 Wi s.  2d at  724)  ( emphasi s added) .  
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¶156 I n r evi ewi ng t hi s anal ysi s,  t her e i s no di sput e " t hat  

a l ot t er y i nvol ves t hr ee el ement s.   Ther e must  be a pr i ze,  

chance,  and a consi der at i on. "   St at e ex r el .  Cowi e v.  La Cr osse 

Theat er s Co. ,  232 Wi s.  153,  158,  286 N. W.  707 ( 1939) .   I t  does 

not  f ol l ow,  however ,  t hat  ever y under t aki ng t hat  i nvol ves pr i ze,  

chance,  and a consi der at i on i s a l ot t er y.  

¶157 Gambl i ng i s a br oad t er m cover i ng many f or ms.   A 

l ot t er y i s one f or m of  gambl i ng.   Par i - mut uel  on- t r ack bet t i ng 

i s anot her  f or m of  gambl i ng.   Roul et t e i s a f or m of  gambl i ng.   

Each of  t hese f or ms i ncl udes t he el ement s of  pr i ze,  chance,  and 

consi der at i on.   But  each of  t hese f or ms has uni que 

char act er i st i cs.   I t  i s  no mor e l ogi cal  t o say t hat  t he t er m 

" l ot t er y"  i ncl udes " r oul et t e"  t han t o say t hat  t he t er m 

" r oul et t e"  i ncl udes " par i - mut uel  on- t r ack bet t i ng. "  

¶158 When we car ef ul l y exami ne t he aut hor i t i es c i t ed i n 

At t or ney Gener al  Doyl e' s opi ni on,  we can begi n t o under st and how 

const i t ut i onal  i nt er pr et at i on wander ed of f  cour se.    

¶159 I n 1916 At t or ney Gener al  Wal t er  Owen was asked by 

of f i c i al s of  t he Wi sconsi n St at e Fai r  whet her  t hey coul d sel l  

l apel  but t ons t oget her  wi t h a " t i cket  f or  admi ssi on,  upon t he 

back of  whi ch wi l l  be a number .   The hol der  of  t he l ucky number  

wi l l  wi n an Over l and aut omobi l e. "   5 Op.  At t ' y  Gen.  380,  380 

( 1916) .   The At t or ney Gener al  concl uded t hat  t hi s scheme 

const i t ut ed a l ot t er y i n v i ol at i on of  Wi s.  St at .  §§ 4523 and 

4524.   I d.  at  382.   Hi s opi ni on made no r ef er ence t o Ar t i c l e I V,  

Sect i on 24 of  t he Wi sconsi n Const i t ut i on.   He quot ed f r om Mont e 

M.  Lemann,  Lot t er i es 25,  Cycl opedi a of  Law and Pr ocedur e 1633 
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( Wi l l i am Mack & Howar d P.  Nash eds. ,  1912) ,  t hat  " a l ot t er y i s a 

speci es of  gami ng whi ch may be def i ned as a scheme f or  t he 

di st r i but i on of  pr i zes by chance among per sons who have pai d,  or  

agr eed t o pay,  a val uabl e consi der at i on f or  t he chance t o obt ai n 

a pr i ze. "   I d.  at  381 ( emphasi s added) .   Thus,  t he st at e f ai r  

pl an const i t ut ed a l ot t er y under  t he l ot t er y st at ut e.   " St at e 

agenci es char ged wi t h t he dut y of  car r y i ng f or war d st at e 

ent er pr i ses shoul d not  adopt  met hods i n t he pr osecut i on of  t hei r  

wor k whi ch amount  t o v i ol at i on of  cr i mi nal  st at ut es. "   I d.  at  

382 ( emphasi s added) .  

¶160 I n a 1920 opi ni on,  At t or ney Gener al  John Bl ai ne 

comment ed on gi f t  coupons cont ai ni ng f our  number s.   These 

number s coul d be dr awn separ at el y and awar ded pr i zes.   See 9 Op.  

At t ' y  Gen.  9 ( 1920) .   Bot h t he di st r i but i on of  t he coupons and 

t he dr awi ng of  t he number s wer e or chest r at ed by a l ocal  

newspaper .   Af t er  quot i ng t he same def i ni t i on of  l ot t er y quot ed 

i n t he 1916 opi ni on,  t he At t or ney Gener al  sai d:  

 I f  t he coupon i s obt ai ned wi t hout  money,  wi t hout  
consi der at i on or  wi t hout  t he r ender i ng of  ser vi ces,  as 
some f or m of  val uabl e consi der at i on,  t he r et ur n mer el y 
const i t ut es a met hod f or  t he di st r i but i on of  a 
gr at ui t ous gi f t .  

 I f  t her e was a consi der at i on her e f or  t he sal e of  
t he chance or  f or  t he r ecei pt  of  t he coupon,  whi ch 
const i t ut es evi dence of  chance,  a l ot t er y per haps 
mi ght  be shown.  

 I f ,  i n or der  t o r ecei ve t he coupon,  i t  i s 
necessar y f or  one t o pur chase a newspaper ,  i n such 
case i t  mi ght  be hel d a l ot t er y scheme.  

I d.  at  11.   At t or ney Gener al  Bl ai ne di d not  c i t e Ar t i c l e I V,  

Sect i on 24.  
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¶161 I n a 1922 opi ni on,  At t or ney Gener al  Wi l l i am Mor gan 

st at ed:  " I t  i s  unl awf ul  t o sel l  number ed t i cket s f or  gener al  

admi ssi on .  .  .  and make a f r ee gi f t  of  an aut omobi l e t o t he 

pur chaser  and owner  of  a t i cket . "   11 Op.  At t ' y  Gen.  396 ( 1922) .   

Then he added:  " Whenever  pr i zes ar e gi ven,  t he pr i ze wi nner  

bei ng det er mi ned by chance,  and t her e bei ng a consi der at i on pai d 

f or  such chance,  i t  i s  a v i ol at i on of  our  ant i l ot t er y l aws. "   

I d.  ( emphasi s added) .   The At t or ney Gener al ' s  use of  t he wor d 

" whenever "  i n t hi s sent ence wi t hout  r ef er ence t o t he l i mi t at i ons 

of  ei t her  t he const i t ut i on or  st at ut es,  r epr esent ed a 

subst ant i al  br oadeni ng of  t he t er m " l ot t er y. "  

¶162 I n subsequent  opi ni ons,  23 Op.  At t ' y  Gen 396 ( 1934)  

( " a scheme t o sel l  about  100, 000 t i cket s out  of  whi ch t went y-

t hr ee wi l l  be dr awn t o r ecei ve $500 each and t he t went y- f our t h 

t o r ecei ve $10, 000" ) ;  26 Op.  At t ' y  Gen.  143 ( 1937)  ( bank ni ght ,  

i nvol v i ng car ds bear i ng number s ent i t l i ng hol der s t o pr i ze money 

i f  t hey al so pur chase t heat er  t i cket s) ;  28 Op.  At t ' y  Gen.  457 

( 1939)  ( a modi f i ed f or m of  bank ni ght ) ;  and 28 Op.  At t ' y  Gen.  

556 ( 1939)  ( t i cket  di spenser  at  movi e t heat er  per i odi cal l y gi ves 

t i cket  r ef unds dependi ng on how many t i cket s ar e sol d) ,  

at t or neys gener al  concl uded t hat  each of  t he r espect i ve schemes 

was a " l ot t er y. "  

¶163 I n most  of  t he above- r ef er enced opi ni ons,  t he 

r espect i ve at t or ney gener al  poi nt ed t o a speci f i c  l ot t er y 

st at ut e,  such as Wi s.  St at .  § 348. 01 ( 1939) .   Thi s l ot t er y 

st at ut e was di f f er ent  f r om t he st at ut es t hat  cover ed gami ng 

devi ces ( Wi s.  St at .  § 348. 07 ( 1939) ) ,  bet t i ng upon games 
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( Wi s.  St at .  § 348. 08 ( 1939) ) ,  gambl i ng cont est s of  ski l l ,  speed,  

or  power  of  man or  beast  ( Wi s.  St at .  § 348. 085 ( 1939) ) ,  " pol i cy"  

games ( Wi s.  St at .  § 348. 171 ( 1939) ) ,  and pool  sel l i ng 

( bookmaki ng)  ( Wi s.  St at .  § 348. 172 ( 1939) ) .   One def i c i ency i n 

At t or ney Gener al  Doyl e' s opi ni on was t hat  i t  f ai l ed t o ment i on 

t he mul t i t ude of  at t or ney gener al  opi ni ons t hat  di scuss ot her  

f or ms of  gambl i ng besi des l ot t er i es but  do not  make r ef er ence t o 

t he t er m " l ot t er y. "  

¶164 At t or ney Gener al  Doyl e al so c i t ed f our  cases t o 

suppor t  t he pr oposi t i on t hat  t he t er m " l ot t er y"  has been 

" cont i nuousl y and uni f or ml y const r ued by t he cour t s t o i ncl ude 

t he t hr ee el ement s of  pr i ze,  chance and consi der at i on. "   80 Op.  

At t ' y  Gen.  at  55 ( c i t i ng Kayden I ndus. ,  34 Wi s.  2d 718;  St at e v.  

Laven,  270 Wi s.  524,  71 N. W. 2d 287 ( 1955) ;  St at e ex r el .  Regez 

v.  Bl umer ,  236 Wi s.  129,  294 N. W.  491 ( 1940) ;  and La Cr osse 

Theat er s,  232 Wi s.  153) .   Cur i ousl y,  t he opi ni on omi t t ed St at e 

ex r el .  Tr ampe v.  Mul t er er ,  234 Wi s.  50,  289 N. W.  600 ( 1940) .  

¶165 The La Cr osse Theat er s case i nvol ved bank ni ght s  at  a 

t heat er .   The St at e sought  t o enj oi n t he pr act i ce as a nui sance 

on t he gr ound t hat  a bank ni ght  was a l ot t er y.   The def endant  

ar gued t hat  a bank ni ght  di d not  const i t ut e a l ot t er y.   Thi s 

cour t  di sagr eed,  st at i ng " t hat  a l ot t er y i nvol ves t hr ee 

el ement s.   Ther e must  be a pr i ze,  chance and a consi der at i on. "   

La Cr osse Theat er s,  232 Wi s.  at  158.   I t  concl uded t hat  goi ng t o 

a t heat er  ei t her  t o pur chase a t i cket  or  t o r egi st er  t o become 

el i gi bl e f or  a pr i ze was " consi der at i on"  and par t  of  a " scheme"  

t o i ncr ease t i cket  sal es at  t he t heat er .   When t he cour t  
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addr essed an addi t i onal  ar gument  t hat  t he st at e shoul d not  seek 

t o enj oi n t he v i ol at i on of  a cr i mi nal  st at ut e,  i t  not ed t hat  t he 

st at e had " abat ed"  a pl ace wher e l i quor  was sol d dur i ng 

Pr ohi bi t i on.   Then i t  added:  " The mai nt enance of  a l ot t er y i s  as 

much t he vi ol at i on of  t he publ i c  pol i cy of  t he s t at e as decl ar ed 

by i t s const i t ut i on and i t s cr i mi nal  st at ut es as i s t he sal e of  

i nt oxi cat i ng l i quor  i n v i ol at i on of  i t s  cr i mi nal  l aws,  

or  .  .  .  t he Ei ght eent h Amendment . "   I d.  at  160- 61 ( emphasi s 

added) .   Thi s obl i que r ef er ence t o t he const i t ut i on added a new 

di mensi on t o t he anal ysi s.  

¶166 The Regez and Laven cases di d not  di scuss t he 

const i t ut i on.   They di d not hi ng mor e t han r ei t er at e t he t hr ee 

el ement s of  a l ot t er y.   But  t he unci t ed case,  Mul t er er ,  added a 

t wi st .    

¶167 I n Mul t er er  ( 1940) ,  a pr i vat e c i t i zen sought  t o enj oi n 

t he def endant s f r om mai nt ai ni ng or  per mi t t i ng a gambl i ng house 

and f r om conduct i ng bi ngo on t he pr emi ses.   Mul t er er ,  234 Wi s.  

at  51.   The ci t i zen accused t he def endant s of  openl y usi ng t hei r  

pr emi ses t o car r y on t he game of  bi ngo " or  s i mi l ar  and ot her  

games of  chance, "  and cont ended t hat  t he pr emi ses const i t ut ed " a 

common gambl i ng r esor t ;  [ and]  t hat  gr eat  number s of  per sons 

r esor t ed t o sai d pr emi ses f or  t he pur pose of  gami ng or  

gambl i ng. "   I d.   The def endant s acknowl edged t hat  t hei r  publ i c 

hal l s " had been r ent ed t o var i ous char i t abl e,  r el i gi ous,  and 

f r at er nal  or gani zat i ons who had pl ayed bi ngo and used t he 

pr oceeds f or  char i t abl e,  r el i gi ous,  and f r at er nal  pur poses. "   

I d.  ( c i t i ng Wi s.  St at .  § 348. 07 ( 1939) ) .   The ci r cui t  cour t  
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concl uded t hat  bi ngo was " a gambl i ng game"  and t hat  t he c i t i zen 

was ent i t l ed t o an i nj unct i on.  

¶168 On appeal ,  t he def endant s cont ended t hat  " bi ngo was 

not  gambl i ng as i t  was pl ayed upon t he def endant s '  pr emi ses. "   

I d.  at  55.   But  t hey conceded " t hat  t he t er m ' gambl e'  i s  

suf f i c i ent l y br oad t o embr ace t he game of  bi ngo i f  pl ayed f or  

money or  pr i zes and f or  pur poses ot her  t han t hose of  r ai s i ng 

money f or  char i t abl e or  pat r i ot i c pur poses. "   I d.  at  55- 56.   The 

cour t  r esponded:  

 We have no doubt  t hat  bi ngo,  as pl ayed f or  about  
a year  upon t he def endant s '  pr emi ses,  was a gambl i ng 
game and was a l ot t er y.  .  .  .   [ A]  l ot t er y i nvol ves 
t hr ee el ement s.   Ther e must  be a pr i ze,  chance,  and a 
consi der at i on.  .  .  .   I n t he pl ayi ng of  bi ngo t her e 
obvi ousl y was a consi der at i on .  .  .   Cl ear l y,  bi ngo as 
pl ayed upon t he pr emi ses was a l ot t er y,  and was pl ayed 
i n v i ol at i on of  t he st at ut es of  t hi s st at e.   Sec.  
348. 01,  St at s.  

I d.  at  56 ( emphasi s added) .    

 ¶169 None of  t he above- quot ed l anguage i s suspect .   But  t he 

cour t  pl owed on:  " Sec.  24,  ar t .  I V,  of  our  const i t ut i on 

pr ovi des:  ' The l egi s l at ur e shal l  never  aut hor i ze any l ot t er y. '   

That  i s a st r ong decl ar at i on of  t he publ i c pol i cy of  t hi s 

st at e. "   I d.   " I f  a st at e or  i t s muni ci pal i t i es may not  be 

aut hor i zed by i t s l egi s l at ur e t o conduct  gambl i ng and l ot t er i es 

f or  t hei r  benef i t ,  i t  seems cl ear  t hat  r el i gi ous or  char i t abl e 

or gani zat i ons coul d not  be so aut hor i zed,  i n t he f ace of  a 

const i t ut i onal  pr ovi s i on l i ke our s. "   I d.  at  58.  

 ¶170 What  t he cour t  di d i n Mul t er er ——f or  t he f i r st  t i me——

was t o asser t  t hat  t he const i t ut i on pr ohi bi t ed " gambl i ng, "  whi ch 

i s a much br oader  t er m t han " l ot t er y. "   The deci s i on i s not abl e 
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f or  i t s  t ot al  f ai l ur e t o appl y  any of  t he met hodol ogy we now 

consi der  pr oper  i n i nt er pr et i ng a const i t ut i onal  pr ovi s i on t o 

di scer n t he i nt ent  of  t he f r amer s and t he peopl e who adopt ed t he 

pr ovi s i on.  

 ¶171 Af t er  t he Mul t er er  deci s i on,  at t or neys gener al  

br oadened t hei r  i nt er pr et at i on of  l ot t er i es t o i ncl ude ot her  

gambl i ng.   See,  e. g. ,  32 Op.  At t ' y  Gen.  181 ( 1943)  ( coi n- i n- t he-

sl ot  gambl i ng games and devi ces of  pi nbal l ,  s l ot  machi ne or  

s i mi l ar  desi gn t ype,  as wel l  as bi ngo,  ar e l ot t er i es pr ohi bi t ed 

by Ar t i c l e I V,  Sect i on 24,  c i t i ng Mul t er er ) .   Thus,  i t  was not  

sur pr i s i ng when t hi s cour t  st at ed i n Kayden I ndust r i es ( 1967)  

t hat :  " The l egi s l at ur e,  t he cour t s,  and t he at t or ney gener al  of  

Wi sconsi n have t r adi t i onal l y t aken a r est r i ct i ve v i ew of  games,  

schemes,  and pl ans i nvol v i ng pr i ze,  chance,  and consi der at i on,  

condemni ng t hem as l ot t er i es pr ohi bi t ed by t he const i t ut i on. "   

Kayden I ndus. ,  34 Wi s.  2d at  724 ( emphasi s added) .  

 ¶172 At t or ney Gener al  Doyl e' s opi ni on used t hi s quot at i on 

as t he cent r al  t enet  i n i t s anal ysi s of  t he or i gi nal  Ar t i c l e I V,  

Sect i on 24,  even t hough none of  t he cour t  deci s i ons or  at t or ney 

gener al  opi ni ons l eadi ng t o t hi s st at ement  had ever  pr ovi ded a 

ser i ous anal ysi s of  t he meani ng or  i nt ent  of  t he const i t ut i onal  

t ext .   Thi s same mi st aken mi ndset  of  " l ot t er y equal s al l  

gambl i ng" ——based upon cases l i ke Kayden I ndust r i es——pr ompt ed t he 

Legi s l at i ve Ref er ence Bur eau r epeat edl y t o dr af t  const i t ut i onal  

amendment s on gambl i ng as except i ons t o t he pr ohi bi t i on on 

l ot t er i es i n Ar t i c l e I V,  Sect i on 24.  



No.   2003AP421. dt p 

 

33 
 

 ¶173 Once agai n,  whi l e i t  i s  t r ue t hat  a l ot t er y r equi r es 

t he el ement s of  pr i ze,  chance,  and consi der at i on,  i t  i s  not  t r ue 

t hat  ever y game i nvol v i ng pr i ze,  chance,  and consi der at i on i s a 

l ot t er y.   A l ot t er y i s gambl i ng,  but  not  al l  gambl i ng i s a 

l ot t er y,  because l ot t er i es ar e but  one speci es i n t he l ar ger  

c l ass of  gambl i ng.  

 ¶174 Havi ng concl uded t hat  t he t er m " l ot t er y"  i n subsect i on 

( 1)  of  Ar t i c l e I V,  Sect i on 24 cover ed al l  gambl i ng,  At t or ney 

Gener al  Doyl e' s  opi ni on set  out  t o r ender  a consi st ent  

i nt er pr et at i on of  t he t er m " l ot t er y"  i n subsect i on ( 6) .   I n 

subsect i on ( 6) ,  however ,  t he t er m " l ot t er y"  was sur r ounded by 

ot her  l anguage such as " speci f i c  l ot t er y t i cket , "  " wi nni ng 

t i cket , "  " pr omot i onal  adver t i s i ng, "  and " t he odds of  a speci f i c  

l ot t er y t i cket  [ bei ng]  sel ect ed as t he wi nni ng t i cket . "  

¶175 The opi ni on t ackl ed t he " t i cket "  di l emma as f ol l ows:  

 [ I  do not ]  v i ew t he use of  t he wor d " t i cket "  i n 
t he t hi r d sent ence .  .  .  as l i mi t i ng t he l ot t er y t o 
games empl oyi ng a t i cket  as a met hod of  det er mi ni ng 
t he wi nner .   The pl ai n,  or di nar y def i ni t i on of  t i cket  
i s  " a wr i t t en,  t yped,  pr i nt ed,  st amped,  or  engr aved 
not i ce,  r ecor d,  memor andum,  or  t oken. "   Webst er ' s 
Thi r d New I nt er nat i onal  Di ct i onar y 2389 ( 1986) .   Under  
t hi s def i ni t i on,  a t i cket  i s evi dence of  par t i c i pat i on 
i n a l ot t er y game.  The wor d t i cket  does not  r equi r e 
t hat  t he t i cket  be i n some way used i n t he pl ay of  t he 
game or  sel ect i on of  t he wi nner  .  .  .  .   Under  t he 
pl ai n meani ng of  t he wor d " t i cket "  as set  f or t h above,  
a not e,  document  or  t oken i n wr i t i ng whi ch ser ves as a 
per mi t  t o par t i c i pat e i n any speci f i c  game woul d ser ve 
as a t i cket  wi t hi n t he meani ng of  t he const i t ut i onal  
pr ovi s i on.  

 The Lot t er y Boar d cur r ent l y oper at es t hr ee such 
games i nvol v i ng t i cket s.   The i nst ant  game t el evi s i on 
show does not  use t he t i cket  t o det er mi ne t he amount  
of  t he pr i zes awar ded on t he t el evi s i on show.   A 
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t i cket  i s  used t o det er mi ne t he par t i c i pant s i n t he 
show.   Megabucks and Super Cash t i cket s ar e memor anda 
of  t he number s sel ect ed by t he pl ayer .   The wi nner s 
ar e ul t i mat el y det er mi ned by mechani cal  sel ect i on of  
number ed bal l s.  

80 Op.  At t ' y  Gen.  at  58- 59 ( emphasi s added) .  

 ¶176 Thi s r at i onal e cover ed par t i cul ar  games conduct ed by 

t he Wi sconsi n Lot t er y.   I t  even cover ed t he evi dence of  a par i -

mut uel  bet  on a par t i cul ar  hor se or  dog i n a speci f i c  r ace.   But  

i t  di d not  expl ai n a per son' s pl ay wi t h a s l ot  machi ne or  at  a 

r oul et t e t abl e.   I t  di d not  t r y t o equat e t i cket s and car ds.  

¶177 The const i t ut i onal  r equi r ement  t hat  t he St at e pr ovi de 

" t he odds"  t hat  a per son wi l l  wi n a speci f i c  l ot t er y game,  when 

appl i ed t o non- l ot t er y games such as r oul et t e or  poker ,  was 

si mpl y expl ai ned away wi t h t he comment  t hat  " i mpl ement at i on of  

some l ot t er y games [ wi l l  be]  mor e di f f i cul t  [ f or  t he St at e 

Lot t er y]  t han ot her s. "   I d.  at  58. 21 

¶178 The 1991 At t or ney Gener al ' s  opi ni on di d not  exami ne 

t he 1987 amendment  i n i t s hi st or i cal  cont ext ,  and i t  di d not  

                                                 
21 Thi s anal ysi s i s i nconsi st ent  wi t h t he comment ar y i n 

St at e ex r el .  Mar t i n v.  Hei l ,  242 Wi s.  41,  55,  7 N. W. 2d 375 
( 1941) ,  wher e t he cour t  st at ed:  

 I t  i s  ext r emel y i mpor t ant  i n t he i nt er pr et at i on 
of  const i t ut i onal  pr ovi s i ons t hat  we avoi d 
det er mi nat i ons based pur el y on t echni cal  or  ver bal  
ar gument  and t hat  we seek t o di scover  t he t r ue spi r i t  
and i nt ent  of  t he pr ovi s i ons exami ned.   We must  not  
f ai l  t o gi ve ef f ect  t o pl ai n and compl et el y 
unambi guous l anguage i n t he const i t ut i on,  but  wher e 
t her e i s r easonabl e gr ound t o di f f er  concer ni ng t he 
sense i n whi ch l anguage i s used,  t he pr ovi s i on shoul d 
be exami ned i n i t s set t i ng i n or der  t o f i nd out ,  i f  
possi bl e,  t he r eal  meani ng and subst ant i al  pur pose of  
t hose who adopt ed i t .  
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di scuss i t s l egi s l at i ve i nt ent .   At t or ney Gener al  Hanaway had 

asser t ed t hat  t her e was no evi dence t hat  t he f r amer s of  t he 

amendment  or  t he peopl e who adopt ed i t  ever  i nt ended t o 

aut hor i ze casi no gambl i ng.   79 Op.  At t ' y  Gen.  at  26- 27.   

At t or ney Gener al  Doyl e never  r ebut t ed t hi s asser t i on. 22  Ther e 

                                                 
22 I n 1992 t he Legi s l at i ve Ref er ence Bur eau pr epar ed an 

ext ensi ve l egal  memor andum di scussi ng Ar t i c l e I V,  Sect i on 24 and 
t he Hanaway and Doyl e opi ni ons.   See Memor andum f r om Bar r y J.  
St er n,  Legi s.  At t ' y ,  t o Sen.  Mi chael  El l i s  ( Feb.  13,  1992)  ( on 
f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau)  ( r egar di ng 
" Const i t ut i onal i t y of  1991 Assembl y Bi l l  469" ) .   The memor andum 
ar gued t hat  t he meani ng of  t he t er m " l ot t er y"  i n Sect i on 24( 6)  
i s di f f er ent  f r om t he meani ng of  t he t er m i n Sect i on 24( 1) .   I t  
def ended At t or ney Gener al  Doyl e' s i nt er pr et at i on of  " l ot t er y"  i n 
subsect i on ( 1) ,  c i t i ng t he same cases ci t ed i n t he Doyl e 
opi ni on,  but  di sagr eed wi t h t he i nt er pr et at i on of  subsect i on 
( 6) .   The memor andum st at ed:  

The Doyl e opi ni on appear s t o have gi ven 
subst ant i al  wei ght  . . .  t o t he pr esumpt i on t hat  
" l ot t er y"  means t he same t hi ng i n s.  24( 6)  as i t  does 
i n s.  24( 1) .  I t  anal yzed ways t hat  t he " t i cket "  
l anguage coul d make sense i f  " l ot t er y"  i n s.  24( 6)  
r ef er s t o any f or m of  gambl i ng,  i ncl udi ng casi no- t ype 
gambl i ng,  but  di d not  consi der  any ar gument s t o t he 
cont r ar y.  I t  di d not  exami ne t he l egi s l at i ve hi st or y 
of  or  cont empor ar y news account s r el at i ng t o t he 
appr oval  of  s.  24( 6) ,  t he r ef er endum quest i on 
submi t t ed t o t he vot er s i n Apr i l  1987 or  t he 
l egi s l at i ve hi st or y r el at i ng t o t he enact ment  of  ch.  
565.  I nst ead,  i t  i dent i f i ed cer t ai n l anguage i n ch.  
565 t hat ,  i n i sol at i on f r om t he r est  of  ch.  565,  
ar guabl y suppor t s a const r uct i on of  " l ot t er y"  i n s.  
24( 6)  t o mean any f or m of  gambl i ng.   

I  am f ai r l y cer t ai n t hat  a Wi sconsi n st at e cour t  
woul d not  accept  t he r easoni ng of  t he Doyl e opi ni on i n 
const r ui ng " l ot t er y"  i n s.  24( 6) .  The l i t er al  meani ng 
appr oach t aken i n t he Doyl e opi ni on i s an appr oach 
t hat ,  t o my knowl edge,  has never  been t aken by a 
Wi sconsi n st at e cour t  i n const r ui ng 
a .  .  .  const i t ut i onal  pr ovi s i on.  As pr evi ousl y 
di scussed i n t hi s memor andum,  t he l i t er al  meani ng 
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was al so no di scussi on i n t he opi ni on of  t he r el at i onshi p 

bet ween t he l ot t er y amendment  and t he par i - mut uel  on- t r ack 

bet t i ng amendment  adopt ed t he same day.   The l ot t er y amendment  

pur por t edl y gave t he l egi s l at ur e aut hor i t y t o per mi t  t he St at e 

Lot t er y t o conduct  " casi no- t ype games"  as wel l  as ot her  gami ng 

act i v i t i es besi des t r adi t i onal  l ot t er i es.   80 Op.  At t ' y  Gen.  at  

58.   But  t he par i - mut uel  on- t r ack bet t i ng amendment  speci f i cal l y 

pr ovi ded t hat ,  " The st at e may not  own or  oper at e any f aci l i t y  or  

ent er pr i se f or  par i - mut uel  bet t i ng,  or  l ease any st at e- owned 

l and t o any ot her  owner  or  oper at or  f or  such pur poses. "   Ar t i c l e 

I V,  Sect i on 24( 5)  ( 1987) .   I t  i s  har d t o r econci l e t hese 

pr ovi s i ons.   Why woul d t he vot er s r at i f y st at e oper at i on of  

casi nos and sl ot  machi nes but  pr ohi bi t  st at e oper at i on of  par i -

mut uel  on- t r ack bet t i ng? 

                                                                                                                                                             
appr oach .  .  .  i s  r ar el y f ol l owed by a cour t  i n 
const r ui ng a const i t ut i onal  pr ovi s i on.  

.  .  .  .   

I n exami ni ng t he l egi s l at i ve hi st or y r el at i ng t o 
t he appr oval  of  s.  24( 6)  and t he enact ment  of  ch.  565,  
t he cour t  woul d be expect ed t o exami ne t he LRB 
dr af t i ng f i l es and ot her  document s pr epar ed by 
l egi s l at i ve ser vi ce agenci es r el at i ng t o t hose 
pr ovi s i ons.  I  have exami ned t hose dr af t i ng f i l es and 
t her e i s no ment i on i n ei t her  f i l e of  anyt hi ng r el at ed 
t o casi no- t ype gambl i ng or  of  any i nt ent  f or  t he 
l egi s l at ur e t o aut hor i ze t he st at e t o oper at e any f or m 
of  gambl i ng ot her  t han t he speci f i c  f or m of  gambl i ng 
t hat  was bei ng conduct ed by var i ous ot her  st at es and 
t hat  i nvol ves t he sal e of  l ot t er y t i cket s and t he 
sel ect i on of  wi nni ng t i cket s t hr ough dr awi ngs or  
anot her  met hod of  chance.  

I d.  at  10- 11,  12- 13 ( emphasi s added) .  
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¶179 I n my vi ew,  At t or ney Gener al  Doyl e' s opi ni on was 

gr ounded on a mi st aken pr emi se about  t he ef f ect  of  subsect i on 

( 1) ,  f ol l owed by a mi st aken and t or t ur ed i nt er pr et at i on of  

subsect i on ( 6)  so t hat  i t  coi nci ded wi t h subsect i on ( 1) .   Hi s 

i nt er pr et at i on of  subsect i on ( 6)  di sr egar ded hi st or i cal  set t i ng 

and t he i nt ent  of  t he f r amer s and t he peopl e who adopt ed i t .  
 

I V.  THE UNI TED STATES DI STRI CT COURT' S DECI SI ON 
I N THE LAC DU FLAMBEAU CASE 

¶180 At t or ney Gener al  Doyl e' s 1991 opi ni on cont ai ned a 

f oot not e t hat  " The St at e of  Wi sconsi n i s cur r ent l y a def endant  

i n a l awsui t  i nvol v i ng t he i ssue of  gambl i ng act i v i t i es whi ch 

must  be t he subj ect  of  negot i at i ons bet ween t he st at e and I ndi an 

t r i bes under  t he I ndi an Gami ng Regul at or y Act . "   80 Op.  At t ' y  

Gen.  at  54 n. 1.   The l awsui t  r ef er r ed t o was Lac du Fl ambeau 

Band of  Lake Super i or  Chi ppewa I ndi ans v.  St at e of  Wi sconsi n,  

770 F.  Supp.  480 ( W. D.  Wi s.  1991) .   Thi s l andmar k case r esul t ed 

i n an or der  r equi r i ng t he st at e t o negot i at e I ndi an casi no 

gami ng i n Wi sconsi n. 23 

¶181 The Uni t ed St at es Di st r i ct  Cour t  or der ed Wi sconsi n t o 

negot i at e over  al l  f or ms of  Cl ass I I I  gami ng under  t he I ndi an 

Gami ng Regul at or y Act  ( I GRA) ,  25 U. S. C.  § 2701.   The cour t  

st at ed:  

 The par t i es di sput e whet her  t he st at e i s r equi r ed 
t o i ncl ude casi no games,  v i deo games and sl ot  machi nes 
i n i t s negot i at i ons wi t h t he t r i bes.   I  concl ude t hat  
i t  i s  r equi r ed t o negot i at e t hose act i v i t i es because 
t hey ar e per mi t t ed under  Wi sconsi n l aw wi t hi n t he 
meani ng of  25 U. S. C.  § 2710( d) ( 1) ( B) .  

                                                 
23 See Ri t sche,  supr a,  at  20- 21.  
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Lac du Fl ambeau,  770 F.  Supp.  at  482.  

¶182 I n my vi ew,  t hi s concl usi on r epr esent ed a f undament al  

mi sr eadi ng of  I GRA.   The cr i t i cal  pr ovi s i on of  I GRA r eads as 

f ol l ows:  

 ( d)  Cl ass I I I  gami ng act i v i t i es;  aut hor i zat i on;  
r evocat i on;  Tr i bal - St at e compact  

 ( 1)  Cl ass I I I  gami ng act i v i t i es shal l  be l awf ul  
on I ndi an l ands onl y i f  such act i v i t i es ar e—— 

 ( A)  aut hor i zed by [ a Tr i bal ]  or di nance or  
r esol ut i on .  .  .   

 ( B)  l ocat ed i n a St at e t hat  per mi t s such gami ng 
f or  any pur pose by any per son,  or gani zat i on,  or  
ent i t y,  and 

 ( C)  conduct ed i n conf or mance wi t h a Tr i bal - St at e 
compact  ent er ed i nt o by t he I ndi an t r i be and t he St at e 
under  par agr aph ( 3)  t hat  i s  i n ef f ect .  

25 U. S. C.  § 2710( d) ( 1) ( A) - ( C)  ( emphasi s added) .  

 ¶183 I n Lac du Fl ambeau,  t he St at e ar gued t hat ,  

i r r espect i ve of  t he Wi sconsi n Const i t ut i on,  casi no games,  v i deo 

games,  and sl ot  machi nes wer e not  per mi t t ed f or  any pur pose by 

any per son,  or gani zat i on,  or  ent i t y,  and t hus Wi sconsi n was not  

r equi r ed t o bar gai n over  t hese games.   Accor di ng t o t he cour t :   

Def endant s '  posi t i on i s t hat  Congr ess meant  " per mi t s"  
t o be gi ven i t s  usual  di ct i onar y meani ng of  f or mal l y 
or  expr essl y gr ant i ng l eave;  t her ef or e,  unl ess a st at e 
gr ant s l eave expr essl y f or  t he pl ayi ng of  a par t i cul ar  
t ype of  gami ng act i v i t y wi t hi n t he st at e,  t hat  
act i v i t y cannot  be l awf ul  on I ndi an l ands.  

Lac du Fl ambeau,  770 F.  Supp.  at  484- 85.   The cour t  di sagr eed,  

poi nt i ng t o al t er nat i ve def i ni t i ons of  " per mi t s, "  namel y t o 

" al l ow"  or  t o " l et "  or  t o " acqui esce. "    



No.   2003AP421. dt p 

 

39 
 

¶184 Mor e si gni f i cant ,  however ,  t he cour t  adopt ed t he 

Uni t ed St at es Supr eme Cour t ' s  anal ysi s i n Cal i f or ni a v.  Cabazon 

Band of  Mi ssi on I ndi ans,  480 U. S.  202 ( 1987) ,  " on whi ch [ i t  

sai d]  Congr ess r el i ed i n dr af t i ng t he I ndi an Regul at or y Gami ng 

Act  [ s i c] . "   Lac du Fl ambeau,  770 F.  Supp.  at  485.   I t  not ed 

t hat  Cabazon sai d,  " a cour t  must  anal yze t he st at e' s pol i cy 

t owar d gambl i ng"  t o det er mi ne whet her  a st at e' s cr i mi nal  l aws 

woul d appl y t o gambl i ng on I ndi an l ands.   I d.   By embr aci ng t hi s 

appr oach,  t he cour t  subst i t ut ed j udi c i al  bal anci ng f or  t he 

cr i t er i a set  out  i n I GRA.   The cour t  sai d:  

The i ni t i al  quest i on i n det er mi ni ng whet her  Wi sconsi n 
" per mi t s"  t he gami ng act i v i t i es at  i ssue i s not  
whet her  t he st at e has gi ven expr ess appr oval  t o t he 
pl ayi ng of  a par t i cul ar  game,  but  whet her  Wi sconsi n' s  
publ i c pol i cy t owar d Cl ass I I I  gami ng i s pr ohi bi t or y 
or  r egul at or y.  

I d.  at  486.   The cour t  concl uded:  " The amendment s t o t he 

Wi sconsi n Const i t ut i on evi dence a st at e pol i cy t owar d gami ng 

t hat  i s now r egul at or y r at her  t han pr ohi bi t or y i n nat ur e.   I d.   

" I  concl ude t hat  [ Wi sconsi n]  i s  r equi r ed t o negot i at e [ casi no 

games]  because t hey ar e per mi t t ed under  Wi sconsi n l aw wi t hi n t he 

meani ng of  25 U. S. C.  § 2710( d) ( 1) ( B) . "   I d.  at  482 ( emphasi s 

added) .  

¶185 I n r eachi ng t hi s concl usi on,  t he cour t  l eaned heavi l y  

on At t or ney Gener al  Doyl e' s opi ni on.   Ut i l i z i ng t he opi ni on' s 

t r uncat ed hi st or i cal  anal ysi s,  t he cour t  st at ed:  

 The or i gi nal  Wi sconsi n Const i t ut i on pr ovi ded t hat  
" [ e] xcept  as pr ovi ded i n t hi s sect i on,  t he l egi sl at ur e 
shal l  never  aut hor i ze any l ot t er y,  or  gr ant  any 
di vor ce. "   For  mor e t han a cent ur y,  t hi s pr ohi bi t i on 
agai nst  " any l ot t er y"  was i nt er pr et ed as pr ohi bi t i ng 
t he oper at i on or  pl ayi ng of  any game,  scheme or  pl an 



No.   2003AP421. dt p 

 

40 
 

i nvol v i ng t he el ement s of  pr i ze,  chance and 
consi der at i on.  

I d.  at  486 ( emphasi s added) . 24 

 ¶186 The cour t  added:  

 When t he vot er s aut hor i zed a st at e- oper at ed 
" l ot t er y, "  t hey r emoved any r emai ni ng const i t ut i onal  
pr ohi bi t i on agai nst  st at e- oper at ed games,  schemes or  
pl ans i nvol v i ng pr i ze,  chance and consi der at i on,  wi t h 
mi nor  except i ons.   See Op.  At t ' y Gen.  Wi s.  10- 91,  s l i p 
op.  at  5 ( " Under  t he [ st at e]  const i t ut i on,  t he 
Legi s l at ur e may aut hor i ze any t ype of  st at e oper at ed 
l ot t er y subj ect  onl y t o t he adver t i s i ng,  use- of -
r evenue and of f - t r ack wager i ng r est r i ct i ons. " ) .  

 The amendment s t o t he Wi sconsi n Const i t ut i on 
evi dence a st at e pol i cy t owar d gami ng t hat  i s now 
r egul at or y r at her  t han pr ohi bi t or y i n nat ur e.   See 
[ Cal i f or ni a v.  Cabazon Band of  Mi ssi on I ndi ans,  480 
U. S.  202 ( 1987) ]  .  .  .  .   The f act  t hat  Wi sconsi n 
cont i nues t o pr ohi bi t  commer ci al  gambl i ng and 
unl i censed gami ng act i v i t i es does not  make i t s pol i cy  
pr ohi bi t or y.  

I d.  at  486- 87.  

 ¶187 The cour t  used At t or ney Gener al  Doyl e' s opi ni on agai n 

t o r ebut  t he St at e' s ar gument  about  di st i nct i ons among di f f er ent  

gami ng act i v i t i es:  

 Def endant s of f er  no aut hor i t y f or  di st i ngui shi ng 
bet ween t he St at e' s cur r ent  l ot t er y games and t he 
[ casi no game]  act i v i t i es pr oposed f or  negot i at i on by 
t he t r i bes.   I nst ead t he st at e makes t he bal d 
st at ement  t hat  casi no games " ar e of  a whol l y  di f f er ent  
char act er  t han a st at e l ot t er y or  on- t r ack par i - mut uel  
wager i ng. "   Def endant s '  r epl y br i ef  at  17.   The 
st at e' s cur r ent  at t or ney gener al  has r ej ect ed t he 
i mposi t i on of  ar t i f i c i al  di st i nct i ons wi t hi n t he t er m 
l ot t er y,  so l ong as t he act i v i t y  i nvol ves t he el ement s 
of  pr i ze,  chance and consi der at i on and i s not  

                                                 
24 These passages do not  accur at el y quot e t he 1848 

const i t ut i on and t hey do not  accur at el y r epor t  t he hi st or y of  
j udi c i al  i nt er pr et at i on.  
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addr essed expl i c i t l y  by t he const i t ut i onal  amendment s.   
Op.  At t ' y  Gen.  Wi s.  10- 91,  s l i p op.  at  5- 7.   I  f i nd no 
r eason t o i mpose si mi l ar l y ar t i f i c i al  cat egor i es i n 
appl y i ng t he Cabazon t est  and i n i nt er pr et i ng t he 
I ndi an Gami ng Regul at or y Act .  

I d.  at  487.  

 ¶188 I n sum,  t he cour t  used At t or ney Gener al  Doyl e' s 

opi ni on t o concl ude t hat  Wi sconsi n had gi ven a gr een l i ght  t o 

near l y compr ehensi ve gambl i ng act i v i t y oper at ed by t he st at e,  

t her eby movi ng f r om a pr ohi bi t or y t o a r egul at or y pol i cy.   As a 

r esul t ,  t he cour t  sai d,  Wi sconsi n was r equi r ed t o negot i at e al l  

Cl ass I I I  gami ng wi t h i t s t r i bes. 25 

 ¶189 The St at e appeal ed t he di st r i ct  cour t ' s  deci s i on,  but  

t he Sevent h Ci r cui t  Cour t  of  Appeal s r ef used t o r evi ew t he 

mer i t s of  t he act i on because t he St at e f ai l ed t o f i l e a t i mel y  

not i ce of  appeal .   Lac du Fl ambeau Band of  Lake Super i or  

Chi ppewa I ndi ans v.  St at e of  Wi sconsi n,  957 F. 2d 515 ( 7t h Ci r .  

1992) .   The St at e f i l ed i t s appeal  bef or e t he di st r i ct  cour t  

di sposed of  a mot i on t o vacat e t he j udgment ,  and t hus t he 

St at e' s appeal  was di smi ssed.   The Sevent h Ci r cui t  sai d:  

 Much as we r egr et  v i s i t i ng t he ef f ect s of  
counsel ' s er r or  on t he St at e of  Wi sconsi n i n a case 
bear i ng on i t s gover nment al  power s,  t he cur r ent  
ver si on of  Rul e 4( a) ( 4)  l eaves no al t er nat i ve.   A 
t i mel y not i ce of  appeal  i s  essent i al  t o t hi s  cour t ' s 
j ur i sdi ct i on.   The not i ce def endant s f i l ed i s 

                                                 
25 I n Lac du Fl ambeau Band of  Lake Super i or  Chi ppewa I ndi ans 

v.  St at e of  Wi sconsi n,  957 F. 2d 515,  516 ( 7t h Ci r .  1992) ,  t he 
Cour t  of  Appeal s summar i zed t he di st r i ct  cour t ' s  hol di ng as 
f ol l ows:  " The di st r i ct  cour t  hel d t hat  amendment s t o t he st at e' s 
const i t ut i on and r ecent  l egi s l at i on est abl i shi ng a st at e l ot t er y 
al so aut hor i zed ot her  f or ms of  gambl i ng,  i n whi ch t he t r i bes may 
engage. "  
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i nef f ect i ve.   The appeal  i s  di smi ssed f or  want  of  
j ur i sdi ct i on.  

I d.  at  517.  

 ¶190 Four  mont hs af t er  t he Sevent h Ci r cui t  di smi ssed t he 

St at e' s appeal ,  ei ght  member s of  t he Wi sconsi n l egi s l at ur e f i l ed 

a pet i t i on t o commence an or i gi nal  act i on i n t hi s cour t .   Leann 

v.  Wi sconsi n,  1993 Wi sc.  LEXI S 16,  No.  92- 1861- OA ( Jan.  20,  

1993) .   Thi s cour t  deni ed t he pet i t i on on gr ounds t hat  i t  

pr esent ed no j ust i c i abl e cont r over sy.   I d.  at  * 2.   Thr ee member s 

of  t he cour t ,  Just i ces Babl i t ch,  Day,  and Wi l cox,  woul d have 

hear d t he mat t er  t o c l ear  up t he conf usi on sur r oundi ng t he 

meani ng of  t he wor d " l ot t er y. "   I d.  at  * 8- 9 ( Babl i t ch,  J. ,  

di ssent i ng) .   The ot her s r ef used.  

 ¶191 As a r esul t  of  t hese deci s i ons,  t he di st r i ct  cour t ' s 

hol di ng and or der  wer e never  r evi ewed.   Not  unt i l  Panzer  v.  

Doyl e di d a Wi sconsi n cour t  openl y quest i on t he cor r ect ness of  

t he Lac du Fl ambeau r ul i ng.   Panzer ,  271 Wi s.  2d 295,  ¶92.   Now 

t hat  a maj or i t y of  t hi s cour t  adopt s Lac du Fl ambeau,  i t  i s  

necessar y t o r evi s i t  t he deci si on and show why t he cour t ' s  

r ul i ng was wr ong. 26 

                                                 
26 A Uni t ed St at es Di st r i ct  Cour t  i s  not  t he f i nal  ar bi t er  

of  t he meani ng of  a st at e const i t ut i on.   I n a Febr uar y 25,  1997,  
l et t er  t o St at e Repr esent at i ve Dani el  P.  Vr akas,  At t or ney 
Gener al  Doyl e wr ot e t hat :  

 Judge Cr abb' s deci s i on onl y bi nds t he par t i es t o 
t he par t i cul ar  act i on i n whi ch i t  was i ssued.   The 
onl y ef f ect  of  t he deci s i on was t o di r ect  t he par t i es 
t o t hat  case t o ent er  i nt o negot i at i ons f or  a compact  
at  t hat  t i me.   However ,  i t  di d make cl ear ,  under  t he 
l aw as i t  exi st ed i n 1991,  how Judge Cr abb woul d have 
r ul ed i n s i mi l ar  cases.  
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 ¶192 Under  I GRA,  t he st at ut or y t est  f or  det er mi ni ng whet her  

a st at e i s r equi r ed t o negot i at e a par t i cul ar  Cl ass I I I  gami ng 

act i v i t y wi t h I ndi an t r i bes i s whet her  t he st at e " per mi t s such 

gami ng f or  any pur pose by any per son,  or gani zat i on,  or  ent i t y. "   

25 U. S. C.  § 2710( d) ( 1) ( B) .   The di st r i ct  cour t  r ej ect ed a nar r ow 

i nt er pr et at i on of  " per mi t s, "  t hat  i s ,  i t  r ej ect ed any 

r equi r ement  f or  f or mal  aut hor i zat i on of  an act i v i t y by t he 

st at e.   But  t he cour t  went  wel l  beyond t hat  i nt er pr et at i on by 

const r ui ng t he phr ase " such gami ng"  i n § 2710( d) ( 1) ( B)  t o r ef er  

t o al l  " Cl ass I I I  gami ng act i v i t i es"  i n § 2710( d) ( 1) .   Thus,  i n 

t he cour t ' s  v i ew,  i f  a st at e per mi t t ed or  al l owed any Cl ass I I I  

gami ng act i v i t y ( l i ke a st at e l ot t er y) ,  i t  was r equi r ed t o 

negot i at e al l  gami ng act i v i t i es  wi t hi n Cl ass I I I .   Ther e ar e 

sever al  r easons why t hi s concl usi on was er r oneous.    

 ¶193 Fi r st ,  t he phr ase " such gami ng"  r ef er s back t o " Cl ass 

I I I  gami ng act i v i t i es, "  25 U. S. C.  § 2710( d) ( 1) ,  not  " Cl ass I I I  

gami ng. "   The t er m " Cl ass I I I  gami ng"  i s def i ned i n 25 U. S. C.  

§ 2703( 8) .   " Cl ass I I I  gami ng"  i s a ver y br oad t er m t hat  

encompasses an ent i r e c l ass of  gami ng under  t he st at ut e,  made up 

of  ever yt hi ng t hat  i s not  i n t he t wo ot her  c l asses.   By 

cont r ast ,  t he phr ase " Cl ass I I I  gami ng act i v i t i es"  i s el ast i c 

enough t o cover  al l  or  par t  of  t he speci f i c  gami ng act i v i t i es 

                                                                                                                                                             
 As a di st r i ct  cour t  opi ni on,  i t  has no mandat or y 
pr ecedent i al  ef f ect  over  f ut ur e cases i n t hat  or  any 
ot her  cour t .   Any new cases r egar di ng negot i at i on of  
compact s,  even bet ween t he same par t i es,  woul d ar i se 
under  a new f act  s i t uat i on and i n a changed l egal  
envi r onment ,  and t hus not  be di r ect ed speci f i cal l y by 
t hat  pr i or  deci s i on.  
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wi t hi n Cl ass I I I .   Cl ear l y,  " a"  Cl ass I I I  gami ng act i v i t y 

descr i bes one of  t he gami ng act i v i t i es wi t hi n t hat  c l ass.    

¶194 Cl ass I I I  gami ng act i v i t i es ar e l awf ul  onl y when t hey 

meet  cer t ai n condi t i ons.   For  i nst ance,  " Cl ass I I I  gami ng 

act i v i t i es shal l  be l awf ul  on I ndi an l ands onl y i f  such 

act i v i t i es"  ar e ( A)  aut hor i zed by a Tr i bal  or di nance or  

r esol ut i on and ( C)  " conduct ed i n conf or mance wi t h a Tr i bal - St at e 

compact  ent er ed i nt o by t he I ndi an t r i be and t he St at e under  

par agr aph ( 3) . "   Si gni f i cant l y,  par agr aph ( 3)  r ef er s t o " a Cl ass 

I I I  gami ng act i v i t y, "  a subset  of  t he l ar ger  c l ass.   I n 

addi t i on,  t he st at ut e cont empl at es t r i bal  or di nances and t r i bal -

st at e compact s enumer at i ng one or  mor e speci f i c  Cl ass I I I  gami ng 

act i v i t i es t hat  have been aut hor i zed by a t r i be and/ or  

negot i at ed wi t h a st at e.   I t  woul d make no sense f or  ei t her  a 

t r i be or  a st at e t o negot i at e Cl ass I I I  gami ng as a whol e 

because nei t her  par t y woul d be abl e t o pr edi ct  ever yt hi ng t hat  

mi ght  someday f al l  wi t hi n t hat  except i onal l y br oad cl ass.   

Li kewi se,  subpar agr aph ( B)  makes sense onl y when t he t er m " such 

gami ng"  r ef er s  t o one or  mor e speci f i c  gami ng act i v i t i es 

per mi t t ed by t he st at e.  

 ¶195 Second,  l ogi c and hi st or y di ct at e t hi s const r uct i on.   

A number  of  st at es per mi t t ed cer t ai n Cl ass I I I  gami ng act i v i t i es 

( l i ke a st at e- oper at ed l ot t er y,  par i - mut uel  bet t i ng,  s l ot  

machi nes,  or  j ai  al ai )  l ong bef or e I GRA was enact ed i n 1988.   

These st at es act ed bef or e t he st at ut or y c l assi f i cat i on——" Cl ass 

I I I  gami ng" ——even exi st ed.   Thus,  i f  t he di st r i ct  cour t ' s  

i nt er pr et at i on of  t he st at ut e wer e cor r ect ,  each of  t hese st at es 
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woul d have been r equi r ed——i nvol unt ar i l y——t o negot i at e al l  casi no 

games wi t h any t r i be wi t hi n i t s bor der s,  i r r espect i ve of  whet her  

t he st at e per mi t t ed any of  t hese games.   ( To i l l ust r at e t he 

di st r i ct  cour t ' s  t heor y,  i f  a st at e per mi t t ed or  al l owed j ai  

al ai  ( and onl y j ai  al ai )  bef or e I GRA,  i t  woul d have been 

r equi r ed t o negot i at e par i - mut uel  bet t i ng,  s l ot  machi nes,  and 

casi no gami ng af t er  I GRA became l aw. )   I t  passes bel i ef  t o 

suppose t hat  member s of  Congr ess f r om a s t at e t hat  had 

pr evi ousl y appr oved a s i ngl e gami ng act i v i t y now cl assi f i ed as a 

Cl ass I I I  gami ng act i v i t y,  woul d have vot ed f or  f eder al  

l egi s l at i on t hat  bl ew t he door s of f  I ndi an gami ng and 

t r ansf er r ed so much of  t hei r  st at e' s pol i ce power  t o ot her  

sover ei gnt i es.   I t  i s  one t hi ng t o ar gue t hat  a st at e t hat  opens 

t he door  a cr ack t o a par t i cul ar  gami ng act i v i t y must  negot i at e 

t hat  act i v i t y wi t h al l  i t s  t r i bes.   See Mashant ucket  Pequot  

Tr i be v.  Connect i cut ,  913 F. 2d 1024,  1026,  1029 ( 2nd Ci r .  1990) .   

I t  i s  qui t e anot her  t hi ng t o ar gue t hat  openi ng up t he door  t o 

one gami ng act i v i t y opens t he door s t o al l  gami ng act i v i t i es.  

 ¶196 Thi r d,  l egi s l at i ve i nt ent  i s al so r eveal ed i n I GRA' s 

l egi s l at i ve hi st or y.   On June 25,  1987,  Senat or  John McCai n of  

Ar i zona appear ed bef or e t he House Commi t t ee on I nt er i or  and 

I nsul ar  Af f ai r s f or  a hear i ng on I GRA.   Senat or  McCai n sai d:  

[ W] hen we t al k about  gami ng spr eadi ng al l  over  t hi s 
count r y,  l et ' s  not  f or get  t hat  no t r i be wi l l  be 
al l owed t o have gami ng oper at i ons whi ch exceed t hat  
whi ch i s al r eady al l owed i n t he St at e.  

 So,  l et ' s  not  pai nt  t he pi ct ur e,  l et ' s  not  say 
casi nos ar e goi ng t o spr i ng up al l  over  t hi s Nat i on;  
t hey ar e not .   No gami ng wi l l  be al l owed whi ch exceeds 
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t he gami ng whi ch i s al l owed f or  non- I ndi ans i n t hat  
St at e.  

I ndi an Gami ng Regul at or y Act :  Hear i ng on H. R.  964 and H. R.  2507 

Bef or e t he Comm.  on I nt er i or  and I nsul ar  Af f ai r s,  100t h Cong.  

177 ( 1987) .  

 ¶197 Commi t t ee Chai r man Mor r i s K.  Udal l  agr eed:  

 Mr .  McCai n poi nt ed out  t hat  one of  t he basi c 
t hi ngs i n our  bi l l ,  as l ong as we have been i nvol ved 
i n t hi s,  i s  t hat  I ndi ans ar e not  goi ng t o get  any 
bet t er  t r eat ment  t han anybody el se,  but  t hey ar e goi ng 
t o get  as good a t r eat ment  as anybody el se,  and i f  you 
have j ' ai  al ai  and poker  par l or s and what not  i n 
Cal i f or ni a,  you can have j ' ai  al ai  and poker  par l or s 
i n [ an I ndi an]  r eser vat i on or  wher ever  el se.  

I d.  at  178.  

 ¶198 These basi c assumpt i ons about  I GRA wer e echoed by 

ot her  wi t nesses,  i ncl udi ng r epr esent at i ves of  t he Reagan 

Admi ni st r at i on.   See i d.  at  178 ( st at ement  of  Rep.  James H.  

Bi l br ay ( D- Nev. ) ) ;  i d.  at  208 ( st at ement  of  Vi c t or i a Toensi ng,  

Deput y Assi st ant  At t ' y  Gen. ,  Cr i mi nal  Di v. ,  Uni t ed St at es Dep' t  

of  Just i ce) ;  i d.  at  222 ( st at ement  of  Ross O.  Swi mmer ,  Assi st ant   

Secr et ar y I ndi an Af f ai r s,  Bur eau of  I ndi an Af f ai r s,  Uni t ed 

St at es Dep' t  of  I nt er i or ) .   See al so Senat e Hear i ngs on S.  555 

and S.  1303 Bef or e t he Sel ect  Comm.  on I ndi an Af f ai r s,  100t h 

Cong.  86 ( 1987)  ( st at ement  of  Sen.  Pet er  V.  Domi ni c i ) .  

 ¶199 The Senat e Commi t t ee Repor t  on Senat e Bi l l  555,  whi ch 

ul t i mat el y became t he I ndi an Gami ng Regul at or y Act ,  expl ai ned 

t hat  Congr ess r ecogni zed:  

t he need t o f ashi on a means by whi ch di f f er ent  publ i c 
pol i c i es of  t hese r espect i ve gover nment al  ent i t i es 
[ t r i bes and st at es]  can be accommodat ed and 
r econci l ed.   Thi s l egi s l at i on i s  i nt ended t o pr ovi de a 
means by whi ch t r i bal  and St at e gover nment s can 
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r eal i ze t hei r  uni que and i ndi v i dual  gover nment al  
obj ect i ves,  whi l e at  t he same t i me,  wor k t oget her  t o 
devel op a r egul at or y and j ur i sdi ct i onal  pat t er n t hat  
wi l l  f ost er  a consi st ency and uni f or mi t y i n t he manner  
i n whi ch l aws r egul at i ng t he conduct  of  gami ng 
act i v i t i es ar e appl i ed.  

S.  Rep.  No.  100- 446,  at  6 ( emphasi s added) .  

 ¶200 Thi s l anguage i s not  as di r ect  i n i t s gui dance as i t  

mi ght  be,  but  i t  r ecogni zes t he desi r abi l i t y  of  " consi st ency and 

uni f or mi t y"  i n gami ng r egul at i on as wel l  as t he r i ght  of  a st at e 

t o pr ot ect  i t s  gover nment al  obj ect i ves.   Thus,  al t hough I GRA 

per mi t s a st at e t o negot i at e a compact  t hat  gr ant s t r i bes 

excl usi ve aut hor i t y t o engage i n cer t ai n Cl ass I I I  gami ng 

act i v i t i es,  t he st at e i s not  r equi r ed t o gi ve i t s t r i bes t he 

r i ght  t o engage i n t hese Cl ass I I I  gami ng act i v i t i es when i t  

pr ohi bi t s t hese act i v i t i es t o ever yone el se.   Congr ess 

est abl i shed a c l ear  r ul e t hat  a Cl ass I I I  gami ng act i v i t y i s 

l awf ul  on I ndi an l ands onl y i f  t he act i v i t y i s l ocat ed i n a 

st at e t hat  per mi t s t he act i v i t y " f or  any pur pose by any per son,  

or gani zat i on,  or  ent i t y"  and onl y i f  t he act i v i t y i s conduct ed 

i n conf or mance wi t h a Tr i bal - St at e compact .  

 ¶201 Si gni f i cant l y,  I GRA st r i ps f eder al  cour t s of  t hei r  

aut hor i t y t o make subj ect i ve eval uat i ons t hat  char act er i ze a 

st at e' s gami ng pol i cy as r egul at or y or  pr ohi bi t or y.   The 

Commi t t ee r epor t  st at es:  

 S.  555 i s i nt ended t o expr essl y  pr eempt  t he f i el d 
i n t he gover nance of  gami ng act i v i t i es on I ndi an 
l ands.   Consequent l y,  Feder al  cour t s shoul d not  
bal ance compet i ng Feder al ,  St at e,  and t r i bal  i nt er est s 
t o det er mi ne t he ext ent  t o whi ch var i ous gami ng 
act i v i t i es ar e al l owed.  

S.  Rep.  No.  100- 446,  at  6 ( emphasi s added) .  
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 ¶202 The r epor t  went  on:  

[ T] he Commi t t ee ant i c i pat es t hat  Feder al  cour t s wi l l  
r el y on t he di s t i nct i on bet ween St at e cr i mi nal  l aws 
whi ch pr ohi bi t  cer t ai n act i v i t i es and t he ci v i l  l aws 
of  a St at e whi ch i mpose a r egul at or y scheme upon t hose 
act i v i t i es t o det er mi ne whet her  c l ass I I  games ar e 
al l owed i n cer t ai n St at es.  .  .  .   The Commi t t ee wi shes 
t o make cl ear  t hat ,  under  S.  555,  appl i cat i on of  t he 
pr ohi bi t or y/ r egul at or y di st i nct i on i s mar kedl y 
di f f er ent  f r om t he appl i cat i on of  t he di st i nct i on i n 
t he cont ext  of  Publ i c Law 83- 280 [ as appl i ed i n 
Cabazon] .   Her e,  t he cour t s wi l l  consi der  t he 
di st i nct i on bet ween a St at e' s c i v i l  and cr i mi nal  l aws 
t o det er mi ne whet her  a body of  l aw i s appl i cabl e,  as a 
mat t er  of  Feder al  l aw,  t o ei t her  al l ow or  pr ohi bi t  
cer t ai n act i v i t i es.  

I d.  ( emphasi s added) . 27 

¶203 Thi s st at ement  modi f i es t he r ul i ng i n Cabazon.   

Admi t t edl y,  t he st at ement  r ef er ences " c l ass I I  games, "  but  t hi s 

does not  under mi ne t he anal ysi s.   On t he cont r ar y,  Cl ass I I  

gami ng does not  depend upon a compact .   A t r i be' s r i ght  t o a 

Cl ass I I  gami ng act i v i t y i s det er mi ned by whet her  t he st at e 

per mi t s t hat  gami ng act i v i t y " f or  any pur pose by any per son,  

or gani zat i on,  or  ent i t y. "   25 U. S. C.  § 2710( b) ( 1) ( A) .   

Consequent l y,  when a di sput e ar i ses over  whet her  a cer t ai n Cl ass 

I I  gami ng act i v i t y i s l awf ul  on I ndi an l and,  t he answer  does not  

depend on whet her  t he st at e has agr eed t o t hat  act i v i t y i n a 

                                                 
27 The di st r i ct  cour t  c i t ed t hi s ver y l anguage.   Lac du 

Fl ambeau,  770 F.  Supp.  at  485.   Never t hel ess,  t he di st r i ct  cour t  
i nexpl i cabl y appl i ed t he pr ohi bi t or y/ r egul at or y di st i nct i on f r om 
Cal i f or ni a v.  Cabazon Band of  Mi ssi on I ndi ans,  480 U. S.  202 
( 1987) ,  r at her  t han si mpl y det er mi ni ng whet her  t he gami ng 
act i v i t y was pr ohi bi t ed by st at e cr i mi nal  l aw,  as cont empl at ed 
by t he Senat e Repor t .   See Lac du Fl ambeau,  770 F.  Supp.  at  485 
( cr i t i c i z i ng t he St at e f or  i gnor i ng t he anal ysi s  i n Cabazon f or  
pur poses of  det er mi ni ng whet her  a st at e per mi t s Cl ass I I I  
gami ng) .  
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f or mal  way.   The answer  depends on whet her  t he s t at e has enact ed 

cr i mi nal  l aws t hat  pr ohi bi t  t hat  act i v i t y t o ever yone.   Thi s new 

r ul e i s even mor e appl i cabl e t o Cl ass I I I  gami ng act i v i t i es.    

¶204 The or i gi nal  under st andi ng of  I GRA f r om 1987- 88 i s 

af f i r med t oday by t he Nat i onal  I ndi an Gami ng Commi ssi on.   I n i t s 

" I ndi an Gami ng Regul at or y Act  Over vi ew, "  t he Commi ssi on st at es:  

The I ndi an Gami ng Regul at or y Act ,  enact ed i n 1988 
as Publ i c Law 100- 497 and now codi f i ed at  25 U. S. C.  
§ 2701,  est abl i shes t he j ur i sdi ct i onal  f r amewor k t hat  
pr esent l y gover ns I ndi an gami ng.  

 .  .  .  .   

 The def i ni t i on of  c l ass I I I  gami ng i s ext r emel y 
br oad.   I t  i ncl udes al l  f or ms of  gami ng t hat  ar e 
nei t her  c l ass I  nor  I I .   Games commonl y pl ayed at  
casi nos,  such as s l ot  machi nes,  bl ack j ack,  cr aps,  and 
r oul et t e,  woul d c l ear l y f al l  i n t he c l ass I I I  
cat egor y,  as wel l  as wager i ng games and el ect r oni c 
f acsi mi l es of  any game of  chance.   Gener al l y,  c l ass 
I I I  i s  of t en r ef er r ed t o a[ s]  casi no- st y l e gami ng.   As 
a compr omi se,  t he Act  r est r i ct s Tr i bal  aut hor i t y t o 
conduct  c l ass I I I  gami ng.  

 Bef or e a Tr i be may l awf ul l y conduct  c l ass I I I  
gami ng,  t he f ol l owi ng condi t i ons must  be met :  ( 1)  The 
par t i cul ar  f or m of  c l ass I I I  gami ng t hat  t he Tr i be 
want s t o conduct  must  be per mi t t ed i n t he st at e i n 
whi ch t he t r i be i s l ocat ed;  ( 2)  The Tr i be and t he 
st at e must  have negot i at ed a compact  t hat  has been 
appr oved by t he Secr et ar y of  t he I nt er i or ,  or  t he 
Secr et ar y must  have appr oved r egul at or y pr ocedur es;  
and ( 3)  The Tr i be must  have adopt ed a Tr i bal  gami ng 
or di nance t hat  has been appr oved by t he Chai r man of  
t he Commi ssi on.  

See Nat i onal  I ndi an Gami ng Commi ssi on,  I ndi an Gami ng Regul at or y  

Act  Over vi ew,  ht t p: / / www. ni gc. gov/ l aws/ i gr a/ over vi ew. j sp ( l ast  

v i s i t ed Mar ch 1,  2006)  ( emphasi s added) .   The phr ase " par t i cul ar  

f or m of  c l ass I I I  gami ng"  deci mat es t he Lac du Fl ambeau r ul i ng.  



No.   2003AP421. dt p 

 

50 
 

 ¶205 Looki ng back,  t he di st r i ct  cour t  was i ncor r ect  i n 

al most  ever y r espect .   I t  mi sr ead Wi sconsi n const i t ut i onal  

hi st or y and i t  mi si nt er pr et ed I GRA,  f i r st ,  by engagi ng i n a 

bal anci ng i nt er pr et at i on t hat  wr ongl y char act er i zed Wi sconsi n' s 

c l i mat e t owar d Cl ass I I I  gami ng as r egul at or y r at her  t han 

pr ohi bi t or y,  even t hough Wi sconsi n pr ohi bi t ed al l  casi no games 

by cr i mi nal  st at ut e;  and,  second,  by concl udi ng t hat  i f  

Wi sconsi n per mi t t ed any Cl ass I I I  gami ng,  i t  was r equi r ed t o 

negot i at e al l  Cl ass I I I  gami ng.    

¶206 The di st r i ct  cour t ' s  i nt er pr et at i on has been r ej ect ed 

by ot her  f eder al  cour t s. 28  I n Yavapai - Pr escot t  I ndi an Tr i be v.  

Ar i zona,  796 F.  Supp 1292,  1296 ( D.  Ar i z.  1992) ,  t he cour t  sai d 

t he Lac du Fl ambeau " r ul i ng mi ssed t he mar k and went  t oo f ar . "   

I t  quot ed a di st r i ct  cour t  i n Washi ngt on as sayi ng,  " f r ankl y,  

                                                 
28 See Rumsey I ndi an Rancher i a of  Wi nt un I ndi ans v .  Wi l son,  

41 F. 3d 421,  427 ( 9t h Ci r .  1994) ,  amended,  64 F. 3d 1250 ( 9t h 
Ci r .  1995)  and 99 F. 3d 321 ( 9t h Ci r .  1996)  ( " I GRA does not  
r equi r e a st at e t o negot i at e over  one f or m of  Cl ass I I I  gami ng 
act i v i t y s i mpl y because i t  has l egal i zed anot her ,  al bei t  s i mi l ar  
f or m of  gami ng. " ) ;  Cheyenne Ri ver  Si oux Tr i be v.  Sout h Dakot a,  3 
F. 3d 273,  279 ( 8t h Ci r .  1993)  ( " The ' such gami ng'  l anguage of  25 
U. S. C.  § 2710( d) ( 1) ( B)  does not  r equi r e t he st at e t o negot i at e 
wi t h r espect  t o f or ms of  gami ng i t  does not  pr esent l y per mi t .   
Because vi deo keno and t r adi t i onal  keno ar e not  t he same and 
vi deo keno i s t he onl y f or m of  keno al l owed under  st at e l aw,  i t  
woul d be i l l egal ,  i n addi t i on t o bei ng unf ai r  t o t he ot her  
t r i bes,  f or  t he t r i be t o of f er  t r adi t i onal  keno t o i t s  
pat r ons. " ) ;  Am.  Gr eyhound,  I nc.  v.  Hul l ,  146 F.  Supp.  2d 1012,  
1067 ( D.  Ar i z.  2001) ,  vacat ed on ot her  gr ounds,  305 F. 3d 1015,  
1018 ( 9t h Ci r .  2002)  ( hol di ng t hat  a compact  cannot  aut hor i ze 
f or ms of  gami ng not  ot her wi se l egal  i n st at e) ;  Coeur  d' Al ene 
Tr i be v.  I daho,  842 F.  Supp.  1268,  af f ' d,  51 F. 3d 876,  876 ( 9t h 
Ci r .  1995)  ( hol di ng t hat  st at e was r equi r ed t o negot i at e onl y 
wi t h r espect  t o speci f i c  Cl ass I I I  games t hat  wer e per mi t t ed i n 
t he st at e) .  
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t he Lac du Fl ambeau anal ysi s seems over br oad. "   I d.  at  1296 n. 13 

( quot i ng Spokane Tr i be of  I ndi ans v.  Uni t ed St at es,  782 F.  Supp.  

520,  522 n. 2 ( E. D.  Wash.  1991) ) .  

 ¶207 I n addi t i on,  i t  shoul d be not ed t hat  t he Uni t ed St at es 

Supr eme Cour t  handed down an i mpor t ant  sover ei gn i mmuni t y 

deci s i on i n Semi nol e Tr i be v.  Fl or i da,  517 U. S.  44,  47 ( 1996) .   

I n t hat  case,  t he Cour t  hel d t hat  t he I ndi an Commer ce Cl ause——

t he aut hor i t y under  whi ch Congr ess enact ed I GRA——does not  

empower  Congr ess t o abr ogat e a st at e' s El event h Amendment  

i mmuni t y.   As a r esul t ,  unl ess a st at e consent s t o sui t ,  an 

I ndi an t r i be may not  enf or ce I GRA agai nst  a st at e i n f eder al  

cour t .   Panzer ,  271 Wi s.  2d at  355 n. 37.   I n ot her  wor ds,  

wi t hout  Wi sconsi n' s consent ,  t he di st r i ct  cour t  coul d not  i ssue 

a deci s i on l i ke Lac du Fl ambeau t oday.  

V.  THE LEGI SLATI VE RESPONSE TO THE LAC DU FLAMBEAU DECI SI ON 

 ¶208 The Lac du Fl ambeau deci s i on was i ssued on June 18,  

1991.   The Cour t ' s  or der  " REQUI RED"  t he St at e " t o concl ude a 

t r i bal - st at e Cl ass I I I  gami ng compact "  wi t h t he t wo pl ai nt i f f  

t r i bes " wi t hi n s i xt y ( 60)  days f r om t he dat e of  t hi s or der . "   

Lac du Fl ambeau,  770 F.  Supp.  at  488.   By June of  1992 Gover nor  

Tommy G.  Thompson had negot i at ed compact s wi t h al l  11 of  t he 

St at e' s f eder al l y r ecogni zed t r i bes. 29  These compact s aut hor i zed 

( 1)  el ect r oni c games of  chance wi t h v i deo f acsi mi l e di spl ays;  

( 2)  el ect r oni c games of  chance wi t h mechani cal  di spl ays;  ( 3)  

bl ackj ack;  and ( 4)  pul l - t abs or  br eak- open t i cket s when not  

                                                 
29 For  a hi st or y  and descr i pt i on of  t he compact s,  see 

Ri t sche,  supr a,  at  22- 28.  
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pl ayed at  t he same l ocat i on wher e bi ngo i s pl ayed.   See Panzer ,  

271 Wi s.  2d 295,  ¶25.   These 11 compact s wer e schedul ed t o 

expi r e seven year s af t er  each t ook ef f ect ,  but  t hey coul d be 

ext ended and amended.  

 ¶209 One of  t he concl udi ng par agr aphs of  t he di st r i ct  

cour t ' s  opi ni on st at ed:  

 I  concl ude t hat  t he st at e i s r equi r ed t o 
negot i at e wi t h pl ai nt i f f s over  t he i ncl usi on i n a 
t r i bal - st at e compact  of  any act i v i t y t hat  i ncl udes an 
el ement  of  pr i ze,  chance and consi der at i on and t hat  i s 
not  pr ohi bi t ed expr essl y by t he Wi sconsi n Const i t ut i on 
or  st at e l aw.  

Lac du Fl ambeau,  770 F.  Supp.  at  488 ( emphasi s added) .   The 

cour t ' s  l anguage was not ed i n t he l egi s l at ur e and may have 

i nf l uenced t he l egi s l at i ve r esponse t o t he deci s i on.   See 

Memor andum f r om Jane R.  Henkel ,  Deput y Di r .  of  t he Legi s l at i ve 

Counci l ,  t o Sen.  Lynn Adel man ( Feb.  26,  1992)  ( her ei naf t er  

Henkel / Adel man Memor andum) ;  and Memor andum f r om Jane R.  Henkel  

t o Rep.  Davi d Tr avi s 3 ( June 19,  1992)  ( her ei naf t er  

Henkel / Tr avi s Memor andum)  ( bot h on f i l e wi t h t he Wi sconsi n 

Legi s l at i ve Counci l ,  Madi son,  Wi sconsi n) .  

 ¶210 On Apr i l  2,  1992,  Gover nor  Thompson announced t hat  he 

woul d cal l  t he l egi s l at ur e i nt o speci al  sessi on on Apr i l  14 t o 

vot e on " a bi l l  t hat  woul d l i mi t  al l  f or ms of  casi no gambl i ng. "   

Pr ess Rel ease,  Gover nor  Thompson Cal l s Gambl i ng Speci al  Sessi on 

( Apr .  2,  1992)  ( on f i l e wi t h Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi sconsi n) .   The news r el ease st at ed t hat ,  as of  t hat  

dat e,  onl y t hr ee t r i bes di d not  have compact s.   On Apr i l  13 

Gover nor  Thompson i ssued anot her  news r el ease t hat  st at ed:  
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Gover nor  Tommy G.  Thompson and At t or ney Gener al  
James Doyl e have r eached agr eement  on a bi l l  l i mi t i ng 
gambl i ng.   The l egi s l at ur e wi l l  consi der  t he bi l l  i n 
speci al  sessi on t omor r ow.  

" The bi l l  bef or e t he l egi s l at ur e t omor r ow i s one 
t hat  bot h t he At t or ney Gener al  and I  suppor t , "  
Gover nor  Thompson sai d.   " Thi s bi l l  wi l l  l i mi t  
gambl i ng t o exact l y what  Wi sconsi n vot er s i nt ended 
when t hey appr oved a st at e l ot t er y.  .  .  .  "  

The bi l l ,  as agr eed upon,  wi l l  nar r owl y def i ne 
l ot t er y t o a f or m of  gambl i ng i ncl udi ng onl y t he t ypes 
of  games cur r ent l y of f er ed by t he St at e Lot t er y and 
pr ohi bi t  casi no gambl i ng.  

I t  wi l l  pr ohi bi t  t he l egi s l at ur e f r om aut hor i z i ng 
expanded gambl i ng t hat  has not  been appr oved by vot er s 
i n a st at ewi de r ef er endum and wi l l  not  af f ect  I ndi an 
gambl i ng compact s agr eed t o wi t hi n 30 days af t er  t he 
bi l l  t akes ef f ect .  

News Rel ease,  Gover nor ,  At t or ney Gener al  Agr ee on Gambl i ng Bi l l  

( Apr .  13,  1992)  ( on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi sconsi n) .  

 ¶211 Gover nor  Thompson' s compani on bi l l s ,  Apr i l  1992 

Speci al  Sessi on Senat e Bi l l  1 and Apr i l  1992 Speci al  Sessi on 

Assembl y Bi l l  1,  di d not  pass,  but  Apr i l  1992 Speci al  Sessi on 

Assembl y Bi l l  6,  i nt r oduced i n May,  was appr oved. 30  Anal ysi s  

wr i t t en by t he Legi s l at i ve Ref er ence Bur eau expl ai ned t hat :  

                                                 
30 Dur i ng consi der at i on of  Apr i l  1992 Speci al  Sessi on 

Assembl y Bi l l  6,  t he l egi s l at ur e appr oved an amendment  of f er ed 
by Senat or  Ti m Weeden ent i t l ed " Advi sor y Ref er endum on 
Addi t i onal  For ms of  Gambl i ng. "   The amendment  pr ovi ded:  

 Af t er  t he ef f ect i ve dat e of  t hi s 
sect i on .  .  .  nei t her  house of  t he l egi s l at ur e may 
pass any bi l l  t hat  aut hor i zes t he conduct  of  any game 
speci f i ed i n s.  565. 01( 6m) ( b) ,  1991 st at s. ,  unl ess,  
pr i or  t o t he passage of  t hat  bi l l  and dur i ng t he same 
l egi s l at i ve sessi on,  al l  of  t he f ol l owi ng occur :  
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 The bi l l  [  ]  pr ovi des t hat  t he pr ovi s i ons of  t he 
bi l l  whi ch pr ohi bi t  t he st at e f r om conduct i ng casi no-
t ype games shal l  not  i mpai r  t he pr ovi s i ons of  any 
I ndi an gami ng compact  ent er ed i nt o by an I ndi an t r i be 
and t he gover nor  bef or e t he dat e t hat  i s  30 days af t er  
t he dat e on whi ch t he bi l l  becomes l aw.   Under  t he 
f eder al  I ndi an gami ng r egul at or y act ,  a casi no- t ype 
game may be l awf ul l y conduct ed by an I ndi an t r i be on 
t r i bal  l ands i n Wi sconsi n onl y  i f  t hat  act i v i t y i s 
per mi t t ed t o be conduct ed i n Wi sconsi n by any ot her  
per son,  or gani zat i on or  ent i t y and i f  t he casi no- t ype 
game i s conduct ed by t he t r i be i n conf or mance wi t h a 
t r i bal - st at e compact  t hat  i s  ent er ed i nt o by t he t r i be 
and t he st at e ( gover nor )  and appr oved by t he secr et ar y 
of  t he f eder al  depar t ment  of  t he i nt er i or .  

¶212 The except i on ul t i mat el y wr i t t en i nt o 

Wi s.  St at .  § 565. 01( 6m) ( c)  r eads:  " Thi s subsect i on shal l  not  

af f ect  t he pr ovi s i ons of  any I ndi an gami ng compact  ent er ed i nt o 

bef or e Januar y 1,  1993,  under  s.  14. 035. "   The br evi t y of  t hi s  

except i on i s not abl e because,  sever al  weeks ear l i er ,  Apr i l  1992 

Speci al  Sessi on Assembl y Bi l l  3,  i nt r oduced by t he Commi t t ee on 

Assembl y Or gani zat i on,  had cont ai ned an except i on t hat  r ead:  

" Thi s subsect i on shal l  not  af f ect  t he pr ovi s i ons of  any I ndi an 

gami ng compact  ent er ed i nt o bef or e t he ef f ect i ve dat e of  t hi s 

                                                                                                                                                             
 ( 1)  A bi l l  r equi r i ng a st at ewi de advi sor y 
r ef er endum on t he quest i on of  whet her  t he l egi s l at ur e 
shoul d aut hor i ze t he conduct  of  such a game has been 
enact ed.  

 ( 2)  The advi sor y r ef er endum r equi r ed under  sub.  
( 1)  has been hel d.  

See dr af t i ng f i l e f or  Wi s.  A. B.  6,  Apr i l  1992 Speci al  Sessi on,  
on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi sconsi n.   Thi s amendment  i s now codi f i ed as 
Wi s.  St at .  § 565. 015.   Thi s st at ut e was adopt ed bef or e t he 1993 
const i t ut i onal  amendment  when t he l egi s l at ur e t heor et i cal l y had 
t he aut hor i t y t o gr ant  ei t her  t he St at e Lot t er y or  t he t r i bes 
t he r i ght  t o conduct  " addi t i onal  f or ms of  gambl i ng. "  
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par agr aph .  .  .  under  s.  14. 035,  i ncl udi ng any pr ovi s i ons i n t he 

compact  r el at i ng t o t he ext ensi on,  r enewal  or  r enegot i at i on of  

t he compact . "   ( Emphasi s added. )   On May 5,  1992,  t he Assembl y 

adopt ed Assembl y Amendment  4 t o t he bi l l  s t r i k i ng out  

" r enegot i at i on. "   The amendment  was appr oved on a voi ce vot e 

af t er  ef f or t s t o t abl e and r ej ect  t he amendment  had f ai l ed.   The 

Assembl y t hen adopt ed Assembl y Amendment  2,  56 t o 43,  st r i k i ng 

ever yt hi ng af t er  " s.  14. 035. "   Hence,  t he l anguage i n 

Wi s.  St at .  § 565. 01( 6m) ( c)  has a meani ngf ul  hi st or y. 31  See 

dr af t i ng f i l e f or  Wi s.  A. B.  3,  Apr i l  1992 Speci al  Sessi on,  on 

f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n.  

 ¶213 On June 17,  1992,  Gover nor  Thompson i ssued an 

execut i ve or der  cal l i ng a second speci al  sessi on t o consi der  a 

const i t ut i onal  amendment  r el at i ng t o di st i ngui shi ng t he St at e 

l ot t er y f r om pr ohi bi t ed gambl i ng,  l i mi t i ng " l ot t er y, "  

pr ohi bi t i ng l ot t er y expansi on t o ot her  games,  and r emovi ng f r om 

t he gambl i ng sect i on of  t he const i t ut i on t he l anguage 

pr ohi bi t i ng t he l egi s l at ur e f r om gr ant i ng i ndi v i dual  di vor ces. 32 

 ¶214 The Gover nor ' s pr oposed amendment ,  June 1992 Speci al  

Sessi on Assembl y Joi nt  Resol ut i on 1 ( 1991 Enr ol l ed Joi nt  

                                                 
31 Assembl y Amendment  2 was i nt r oduced by Republ i can 

Repr esent at i ves Wel ch and Loucks.   An i dent i cal  amendment ,  
Assembl y Amendment  5,  was i nt r oduced by Democr at i c 
Repr esent at i ves Rohan,  Hol per i n,  Young,  Reynol ds,  and Bl ack.   
See dr af t i ng f i l e f or  Wi s.  A. B.  3,  Apr i l  1992 Speci al  Sessi on,  
on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  
Wi sconsi n.  

32 A coal i t i on of  t he maj or i t y of  t he st at e' s I ndi an t r i bes 
opposed t he amendment ,  of f er i ng t o gi ve Wi sconsi n " a s i gni f i cant  
shar e of  f ut ur e casi no r evenues"  i f  t he amendment  pr oposal  was 
dr opped.   Ri t sche,  supr a,  at  11- 12.  
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Resol ut i on 27) 33 made no r ef er ence t o I ndi an gami ng i n i t s t ext  

or  i n i t s Legi s l at i ve Ref er ence Bur eau anal ysi s.  

 ¶215 Af t er  hi s amendment  was appr oved,  Gover nor  Thompson 

i ssued a news r el ease compl i ment i ng t he l egi s l at ur e.   Gover nor  

Thompson st at ed:  

Thi s amendment  begi ns t he pr ocess of  maki ng a 
per manent ,  const i t ut i onal  change t o l i mi t  gambl i ng i n 
Wi sconsi n t o t he l evel  Wi sconsi n c i t i zens t hought  t hey 
appr oved i n 1987.   At  t hat  t i me,  peopl e vot ed f or  a 
l ot t er y and par i mut uel  bet t i ng and not  casi no 
gambl i ng.   I t  i s  our  r esponsi bi l i t y  t o ensur e t hat  
t hei r  wi shes ar e uphel d[ . ]  

News Rel ease,  Gover nor  Tommy G.  Thompson,  Gover nor  Compl i ment s 

Legi s l at ur e On Li mi t i ng Gambl i ng ( June 30,  1992)  ( on f i l e wi t h 

t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n) .  

 ¶216 Ear l y i n 1993 t he l egi s l at ur e t ook up a second 

consi der at i on of  t he pr oposed const i t ut i onal  amendment  

r est r i ct i ng gambl i ng.   See 1993 S. J. R.  2 ( 1993 Enr ol l ed Joi nt  

Resol ut i on 3) .   Agai n,  t he t ext  of  t he amendment  and t he 

anal ysi s of  t he amendment  made no r ef er ence t o I ndi an gami ng.  

 ¶217 I n i t s or i gi nal  dr af t ,  1993 Senat e Joi nt  Resol ut i on 2 

pr oposed a bal l ot  quest i on ent i t l ed:  " No expansi on of  st at e 

l ot t er y. "   Thi s was amended i n t he Senat e t o a quest i on 

i nnocuousl y ent i t l ed:  " Cl ar i f y pr ohi bi t i on agai nst  gambl i ng. "  

 ¶218 I n t he Assembl y,  a bi par t i san gr oup of  l egi s l at or s 

( Repr esent at i ves Fr eese,  St ower ,  Schnei der ,  War d,  Wel ch,  and 

                                                 
33 Senat or  Lynn Adel man aut hor ed t wo si mi l ar  j oi nt  

r esol ut i ons ear l i er  i n t he sessi on.   1991 S. J. R.  73 and 1991 
S. J. R.  93.   The Adel man j oi nt  r esol ut i ons made no r ef er ence t o 
I ndi an gami ng.  
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Br ancel )  of f er ed a poi nt ed al t er nat i ve quest i on t hat  was adopt ed 

and pr esent ed t o t he peopl e.   The new quest i on r ead:  

 Quest i on 1:  Gambl i ng expansi on pr ohi bi t ed.   Shal l  
ar t i c l e I V of  t he const i t ut i on be r evi sed t o c l ar i f y 
t hat  al l  f or ms of  gambl i ng ar e pr ohi bi t ed except  
bi ngo,  r af f l es,  par i - mut uel  on- t r ack bet t i ng and t he 
cur r ent  st at e- r un l ot t er y and t o assur e t hat  t he st at e 
wi l l  not  conduct  pr ohi bi t ed f or ms of  gambl i ng as par t  
of  t he st at e- r un l ot t er y? 

¶219 Bef or e t hi s amendment  was adopt ed,  Repr esent at i ves 

Schnei der ,  Fr eese,  and Kr ug of f er ed an amendment  t o i nser t  t he 

wor ds " I ndi an gami ng"  i nt o t he l i s t  of  except i ons i n t he 

quest i on.   Thi s amendment  was t abl ed wi t hout  a vot e.   Then 

Repr esent at i ve Schnei der  of f er ed a second amendment  t o modi f y  

t he quest i on by i nser t i ng t he phr ase " f or ms of  gambl i ng al l owed 

under  cur r ent  s t at e- t r i bal  gami ng compact s"  i nt o t he l i s t  of  

except i ons.   Thi s amendment  was r ej ect ed by t he Assembl y by a 

vot e of  63 t o 35.  

¶220 On Apr i l  6,  1993,  t he pr oposed const i t ut i onal  

amendment  r est r i ct i ng gami ng i n Wi sconsi n was appr oved by t he 

peopl e,  623, 987 t o 435, 180.   On t he same day,  t he peopl e vot ed 

on f i ve advi sor y r ef er enda r el at ed t o gambl i ng.   One of  t hese 

r ef er enda asked:  " Do you f avor  a const i t ut i onal  amendment  t hat  

woul d r est r i ct  gambl i ng casi nos i n t hi s st at e?"   Thi s advi sor y 

r ef er endum was appr oved 646, 827 t o 416, 722.  

VI .  I NTERPRETI NG ARTI CLE I V,  SECTI ON 24 AS AMENDED I N 1993 

 ¶221 The pr i nci pal  i ssue i n t hi s case i s whet her  t he 1993 

const i t ut i onal  amendment  on gambl i ng af f ect ed t he compact s 
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negot i at ed wi t h Wi sconsi n' s I ndi an t r i bes i n 1991- 92. 34  The 

i ssue pr esent ed r equi r es t hat  we i nt er pr et  t he amendment .  

¶222 Ar t i c l e I V,  Sect i on 24,  af t er  t he 1993 amendment ,  

r eads i n par t  as f ol l ows:  

 ( 1)  Except  as pr ovi ded i n t hi s sect i on,  t he 
l egi s l at ur e may not  aut hor i ze gambl i ng i n any f or m.  

 .  .  .  .   

 ( 6) ( a)  The l egi s l at ur e may aut hor i ze t he 
cr eat i on of  a l ot t er y t o be oper at ed by t he st at e as 
pr ovi ded by l aw.   The expendi t ur e of  publ i c f unds or  
of  r evenues der i ved f r om l ot t er y oper at i ons t o engage 
i n pr omot i onal  adver t i s i ng of  t he Wi sconsi n st at e 
l ot t er y i s pr ohi bi t ed.   Any adver t i s i ng of  t he st at e 
l ot t er y shal l  i ndi cat e t he odds of  a speci f i c  l ot t er y 
t i cket  t o be sel ect ed as t he wi nni ng t i cket  f or  each 
pr i ze amount  of f er ed.   The net  pr oceeds of  t he st at e 
l ot t er y shal l  be deposi t ed i n t he t r easur y of  t he 
st at e,  t o be used f or  pr oper t y t ax r el i ef  f or  
r esi dent s of  t hi s st at e as pr ovi ded by l aw.   The 
di st r i but i on of  t he net  pr oceeds of  t he st at e l ot t er y 
may not  var y based on t he i ncome or  age of  t he per son 
pr ovi ded t he pr oper t y t ax r el i ef .   The di st r i but i on of  
t he net  pr oceeds of  t he st at e l ot t er y shal l  not  be 
subj ect  t o t he uni f or mi t y r equi r ement  of  sect i on 1 of  
ar t i c l e VI I I .   I n t hi s par agr aph,  t he di st r i but i on of  
t he net  pr oceeds of  t he st at e l ot t er y shal l  i ncl ude 
any ear ni ngs on t he net  pr oceeds of  t he st at e l ot t er y.  

 ( b)  The l ot t er y aut hor i zed under  par .  ( a)  shal l  
be an ent er pr i se t hat  ent i t l es t he pl ayer ,  by 
pur chasi ng a t i cket ,  t o par t i c i pat e i n a game of  
chance i f :  1)  t he wi nni ng t i cket s ar e r andoml y 
pr edet er mi ned and t he pl ayer  r eveal s pr epr i nt ed 
number s or  symbol s f r om whi ch i t  can be i mmedi at el y 
det er mi ned whet her  t he t i cket  i s a wi nni ng t i cket  
ent i t l i ng t he pl ayer  t o wi n a pr i ze as pr escr i bed i n 
t he f eat ur es and pr ocedur es f or  t he game,  i ncl udi ng an 
oppor t uni t y t o wi n a pr i ze i n a secondar y or  
subsequent  chance dr awi ng or  game;  or  2)  t he t i cket  i s 

                                                 
34 See Ri t sche,  supr a,  at  11- 12 ( di scussi ng t he hi st or y of  

t he 1993 amendment ) .  
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evi dence of  t he number s or  symbol s sel ect ed by t he 
pl ayer  or ,  at  t he pl ayer ' s opt i on,  sel ect ed by a 
comput er ,  and t he pl ayer  becomes ent i t l ed t o a pr i ze 
as pr escr i bed i n t he f eat ur es and pr ocedur es f or  t he 
game,  i ncl udi ng an oppor t uni t y  t o wi n a pr i ze i n a 
secondar y or  subsequent  chance dr awi ng or  game i f  some 
or  al l  of  t he pl ayer ' s symbol s or  number s ar e sel ect ed 
i n a chance dr awi ng or  game,  i f  t he pl ayer ' s t i cket  i s  
r andoml y sel ect ed by t he comput er  at  t he t i me of  
pur chase or  i f  t he t i cket  i s sel ect ed i n a chance 
dr awi ng.  

 ( c)  Not wi t hst andi ng t he aut hor i zat i on of  a st at e 
l ot t er y under  par .  ( a) ,  t he f ol l owi ng games,  or  games 
si mul at i ng any of  t he f ol l owi ng games,  may not  be 
conduct ed by t he st at e as a l ot t er y:  1)  any game i n 
whi ch wi nner s ar e sel ect ed based on t he r esul t s of  a 
r ace or  spor t i ng event ;  2)  any banki ng car d game,  
i ncl udi ng bl ackj ack,  baccar at  or  chemi n de f er ;  3)  
poker ;  4)  r oul et t e;  5)  cr aps or  any ot her  game t hat  
i nvol ves r ol l i ng di ce;  6)  keno;  7)  bi ngo 21,  bi ngo 
j ack,  bi ngol et  or  bi ngo cr aps;  8)  any game of  chance 
t hat  i s pl aced on a s l ot  machi ne or  any mechani cal ,  
el ect r omechani cal  or  el ect r oni c devi ce t hat  i s 
gener al l y avai l abl e t o be pl ayed at  a gambl i ng casi no;  
9)  any game or  devi ce t hat  i s commonl y known as a 
v i deo game of  chance or  a v i deo gami ng machi ne or  t hat  
i s  commonl y consi der ed t o be a v i deo gambl i ng machi ne,  
unl ess such machi ne i s a v i deo devi ce oper at ed by t he 
st at e i n a game aut hor i zed under  par .  ( a)  t o per mi t  
t he sal e of  t i cket s t hr ough r et ai l  out l et s under  
cont r act  wi t h t he st at e and t he devi ce does not  
det er mi ne some or  al l  of  t he pl ayer ' s symbol s or  
number s on t he pl ayer ' s t i cket  have been sel ect ed i n a 
chance dr awi ng,  or  by ver i f y i ng t hat  t he pl ayer ' s 
t i cket  has been r andoml y sel ect ed by a cent r al  syst em 
comput er  at  t he t i me of  pur chase;  10)  any game t hat  i s 
s i mi l ar  t o a game l i st ed i n t hi s par agr aph;  or  11)  any 
ot her  game t hat  i s commonl y consi der ed t o be a f or m of  
gambl i ng and i s  not ,  or  i s  not  subst ant i al l y  s i mi l ar  
t o,  a game conduct ed by t he st at e under  par .  ( a) .   No 
game conduct ed by t he st at e under  par .  ( a)  may per mi t  
a pl ayer  of  t he game t o pur chase a t i cket ,  or  t o 
ot her wi se par t i c i pat e i n t he game,  f r om a r es i dence by 
usi ng a comput er ,  t el ephone or  ot her  f or m of  
el ect r oni c t el ecommuni cat i on,  v i deo or  t echnol ogi cal  
ai d.   

Wi s.  Const .  ar t .  I V,  § 24.  



No.   2003AP421. dt p 

 

60 
 

 ¶223 Focusi ng on t he l anguage of  t he amended sect i on,  t her e 

can be no doubt  t hat  t he amendment  est abl i shed a sweepi ng 

l i mi t at i on on t he l egi s l at ur e' s power  t o aut hor i ze " gambl i ng i n 

any f or m. "   The t ext  l i s t s sever al  except i ons t o t hi s bar r i er ,  

but  i t  speci f i cal l y deni es t he st at e- oper at ed l ot t er y any 

aut hor i t y t o conduct  poker ,  r oul et t e,  cr aps,  keno,  and many 

ot her  f or ms of  gambl i ng.   Because t hese enumer at ed gami ng 

act i v i t i es ar e speci f i cal l y excl uded,  t hey const i t ut e f or ms of  

gambl i ng t hat  t he l egi s l at ur e may not  aut hor i ze.  

 ¶224 The 1993 amendment  does not  expl i c i t l y  i ncl ude I ndi an 

gami ng but  i t  does not  excl ude I ndi an gami ng ei t her .   Cl ear l y,  

t he sect i on' s pr esent  l anguage i s br oad enough on i t s f ace t o 

i ncl ude I ndi an gami ng.   I n t hese ci r cumst ances,  t he cour t  must  

exami ne ext r i nsi c mat er i al s t o i nt er pr et  t he pr ovi s i on and gi ve 

i t  pr oper  ef f ect .    

¶225 I t  shoul d be not ed at  once t hat  t he maj or i t y ' s wi de-

r angi ng exami nat i on of  ext r i nsi c mat er i al s——t o di scer n t he 

i nt ent  of  t he f r amer s of  t he amendment  and t he peopl e who 

adopt ed i t ——st ands i n st ar k cont r ast  t o t he t unnel - v i s i on t hat  

f eder al  and st at e cour t s have appl i ed t o ear l i er  ver si ons of  

Ar t i c l e I V,  Sect i on 24.   I f  cour t s had f ol l owed t he pr oper  

met hodol ogy i n i nt er pr et i ng t he 1848 const i t ut i on and t he 1987 

amendment ,  t he Wi sconsi n exper i ence wi t h I ndi an gami ng woul d be 

ver y di f f er ent .  

 ¶226 The pl ai n t r ut h i s t hat  t he amended const i t ut i on i s 

di f f er ent  f r om t he cont empor aneousl y enact ed st at ut e,  

Wi s.  St at .  § 565. 01( 6m) ( c) ,  i n t hat  i t  cont ai ns no except i on f or  
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I ndi an gami ng.   Mor eover ,  i f  we l ook beyond t he wor ds of  t he 

amendment  t o i t s l egi s l at i ve hi st or y,  we not e t hat  t he 

l egi s l at ur e r ej ect ed an oppor t uni t y t o c l ar i f y t he amendment ' s 

i mpact  on I ndi an gami ng by amendi ng t he bal l ot  quest i on.    

¶227 Nonet hel ess,  a power f ul  case can be made t hat  t he 

amendment  was not  i nt ended t o c l ose down I ndi an casi nos.  

 ¶228 Fi r st ,  i n Wi sconsi n a const i t ut i onal  amendment  i s t o 

be gi ven pr ospect i ve ef f ect  unl ess t he amendment  speci f i cal l y 

pr ovi des ot her wi se.   Kayden I ndus. ,  34 Wi s.  2d at  731. 35  The 

pr ospect i ve ef f ect  of  t he 1993 amendment  suggest ed t o most  

l awmaker s t hat  i f  t he amendment  had any i mpact  on I ndi an gami ng,  

i t  woul d not  come unt i l  1998 and 1999,  when t he t i me came f or  

t he st at e t o r enew t he compact s.  

 ¶229 Second,  t her e i s per suasi ve evi dence t hat  l egi s l at or s 

i nt ended t o pr eser ve gami ng as i t  exi st ed i n 1992,  i ncl udi ng 

I ndi an gami ng.   I n r esponse t o an i nqui r y,  At t or ney Gener al  

Doyl e advi sed Repr esent at i ve John Medi nger  t hat  " a 

const i t ut i onal  amendment  as pr oposed by t he Gover nor  woul d not  

af f ect  compact s whi ch al r eady exi st  under  t he cur r ent  st at e of  

t he subst ant i ve l aw. "   Let t er  f r om At t ' y  Gen.  James E.  Doyl e t o 

Rep.  John Medi nger  ( June 24,  1992) .  

 ¶230 The At t or ney Gener al  al so advi sed Repr esent at i ve 

Mar l i n Schnei der  on Febr uar y 3,  1993,  t hat ,  i n hi s opi ni on,  " t he 

                                                 
35 Thi s pr i nci pl e i s near l y uni ver sal .   See St at e v.  Bat es,  

305 N. W. 2d 426 ( I owa 1981) ;  Peopl e v.  Gor nbei n,  285 N. W. 2d 41 
( Mi ch.  1979) ;  Kadan v.  Bd.  of  Super vi sor s of  El ect i ons of  
Bal t i mor e Count y,  329 A. 2d 702 ( Md.  1974) ;  Knei p v.  Her set h,  214 
N. W. 2d 93 ( S. D.  1974) ;  Gof f  v.  Hunt ,  80 A. 2d 104 ( N. J.  1951) ;  
Lui kar t  v.  Hi ggi ns,  264 N. W.  903 ( Neb.  1936) .  
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pr oposed const i t ut i onal  amendment  woul d not  af f ect  I ndi an gami ng 

cur r ent l y bei ng conduct ed i n t hi s st at e under  t he t er ms of  t he 

compact s bet ween t he var i ous t r i bes and t he Gover nor  .  .  .  .   

[ A]  const i t ut i onal  amendment  as cur r ent l y pr oposed woul d not  

af f ect  compact s whi ch al r eady exi st  under  t he cur r ent  st at e of  

t he subst ant i ve l aw. "   Let t er  f r om At t ' y  Gen.  James E.  Doyl e t o 

Rep.  Mar l i n Schnei der  ( Feb.  3,  1993)  ( emphasi s added) .   These 

assur ances wer e wi del y r epeat ed dur i ng t he r at i f i cat i on campai gn 

by pr oponent s of  t he amendment ,  and t hey ar e r ef l ect ed i n 

newspaper  edi t or i al s c i t ed i n t he maj or i t y opi ni on.  

 ¶231 Thi r d,  t he l egi s l at ur e enact ed 

Wi s.  St at .  § 565. 01( 6m) ( c) ,  except i ng I ndi an gami ng f r om 

st at ut or y pr ohi bi t i ons bef or e i t  f i r st  consi der ed t he 

const i t ut i onal  amendment ;  and i t  s i gnal ed i t s appr oval  of  t he 

1991- 92 compact s i n subsequent  l egi s l at i on such as 1993 Act  406,  

cr eat i ng Wi s.  St at .  § 992. 20( 1)  ( val i dat i ng " [ a] l l  cont r act s f or  

t he .  .  .  j oi nt  exer ci se of  any power  or  dut y r equi r ed or  

aut hor i zed by l aw ent er ed i nt o by a muni ci pal i t y,  as def i ned i n 

s.  66. 0301( 1) ( a) ,  and a f eder al l y r ecogni zed I ndi an t r i be or  

band i n t hi s st at e bef or e May 6,  1994" ) .  

 ¶232 Fi nal l y,  t her e was di scussi on i n t he l egi s l at ur e t hat  

t he cont r act s c l auses of  t he Uni t ed St at es Const i t ut i on,  Ar t i c l e 

I ,  Sect i on 10,  and t he Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  

Sect i on 12,  woul d pr event  t he pr oposed amendment  f r om cl osi ng 

down I ndi an casi nos.   Thi s di scussi on was f uel ed by memor anda 

f r om Jane R.  Henkel ,  Deput y Di r ect or  of  t he Legi s l at i ve Counci l ,  

t o Senat or  Lynn Adel man,  dat ed Febr uar y 26,  1992,  and t o 
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Repr esent at i ve Davi d Tr avi s,  dat ed June 19,  1992.   See 

Henkel / Adel man Memor andum and Henkel / Tr avi s Memor andum.  

 ¶233 Based on t he evi dence at  hand,  i t  woul d be har d t o 

ar gue t hat  ei t her  t he pr oponent s or  opponent s of  t he amendment  

expect ed or  i nt ended t he i mmedi at e c l osur e of  I ndi an casi nos.    

¶234 The i nt ended i mpact  of  t he amendment  on t he ext ensi on 

of  t he I ndi an gami ng compact s i s not  so c l ear .   The consensus of  

news r epor t s dur i ng t he amendment ' s r at i f i cat i on pr ocess was 

t hat  t he amendment  mi ght  af f ect  r enewal  of  t he compact s.   For  

i nst ance,  a Mi l waukee Jour nal  r epor t er  concl uded t hat  t hough any 

" t hr eat  t o c l os i ng Wi sconsi n I ndi an casi nos i f  t he amendment  

passes won' t  hi t  f or  s i x mor e year s, "  t her e was t he pot ent i al  

" when t he compact s come up f or  r enewal  i n 1998 and 1999 t hat  t he 

amendment  coul d be used t o shut  down t he t r i bal  casi nos. "   St eve 

Schul t ze,  Answer s hel p shed l i ght  on amendment  quest i ons,  Mi l w.  

J. ,  Apr .  4,  1993,  at  B- 3.   The Wi sconsi n St at e Jour nal  not ed 

t hat  passage of  t he amendment  woul d not  af f ect  t he compact s f or  

at  l east  s i x year s but  t hat  t r i bal  member s f ear ed t he st at e 

woul d not  r enew t he compact s.   Ron Seel y,  You can bet  on i t ;  

Gami ng r ef er endum i s sur e t o conf use,  Wi s.  St . J. ,  Apr .  4,  1993,  

at  1- A.   Thi s expl ai ns why some t r i bes opposed t he amendment .  

¶235 Each of  t he 11 compact s cont ai ned a pr ovi s i on f or  

aut omat i c r enewal ,  wor ded as f ol l ows:  

Dur at i on.  

A.  Thi s Compact  shal l  be i n ef f ect  f or  a t er m 
of  seven year s af t er  i t  becomes bi ndi ng on t he 
par t i es.  
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 B.  The dur at i on of  t hi s Compact  shal l  
t her eaf t er  be aut omat i cal l y ext ended f or  t er ms of  f i ve 
year s,  unl ess ei t her  par t y ser ves wr i t t en not i ce of  
nonr enewal  on t he ot her  par t y not  l ess t han one 
hundr ed ei ght y days pr i or  t o t he expi r at i on of  t he 
or i gi nal  t er m of  t hi s Compact  or  any ext ensi on 
t her eof .  

See St .  Cr oi x compact ,  sect i on XXV ( emphasi s added) .  

 ¶236 I n 1998 and 1999 t he gover nor  who si gned t he or i gi nal  

compact s,  Tommy Thompson,  was st i l l  i n of f i ce,  and he ext ended 

t he compact s by deci di ng not  t o ser ve a not i ce of  nonr enewal  on 

t he t r i bes.   Gover nor  Thompson' s deci s i on t o ext end was not  

chal l enged at  t hat  t i me i n cour t .  

 ¶237 Ext ensi ons of  t he compact s wer e desi gned t o occur  

aut omat i cal l y,  wi t hout  t he necessi t y of  negot i at i on.   These 

ext ensi ons woul d not  expand gambl i ng i n any subst ant i ve sense.   

They woul d pr eser ve t he st at us quo.   Thi s was consi st ent  wi t h 

t he t i t l e of  t he bal l ot  quest i on:  " Gambl i ng expansi on 

pr ohi bi t ed" ——and i t  was consi s t ent  wi t h expl anat i ons of  t he 

amendment  by Senat or  Lynn Adel man and Repr esent at i ve Pet er  Bock,  

t hat  appr oval  of  t he amendment  woul d " f r eeze t he cur r ent  l evel  

of  gambl i ng i n Wi sconsi n and put  a const i t ut i onal  br ake on new,  

expanded f or ms of  gambl i ng. "   Lynn Adel man & Pet er  Bock,  

Edi t or i al ,  " Vot e ' yes'  on Quest i on 7 t o l i mi t  expansi on, "  Mi l w.  

J. ,  Mar .  29,  1993,  at  A- 8.   I t  was al so consi st ent  wi t h At t or ney 

Gener al  Doyl e' s assur ance t hat  " t he pr oposed const i t ut i onal  

amendment  woul d not  af f ect  I ndi an gami ng cur r ent l y bei ng 

conduct ed. "   See Let t er  f r om At t ' y  Gen.  James E.  Doyl e t o Rep.  

Mar l i n Schnei der  ( Feb.  3,  1993) .  
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 ¶238 Ei t her  par t y had t he r i ght  t o nonr enew exi st i ng 

compact s at  f i ve- year  i nt er val s.   Thi s i s undi sput ed.   However ,  

t her e i s l i t t l e evi dence t hat  pr oponent s i nt ended t he amendment  

t o r equi r e a Wi sconsi n gover nor  t o nonr enew t he compact s.   I n 

f act ,  some of  t he opposi t i on t o t he amendment  was based on t he 

vi ew t hat  because of  t he aut omat i c ext ensi on pr ovi s i ons i n t he 

compact s,  t he t r i bes wer e bei ng gi ven a per manent  monopol y.   I n 

addi t i on,  l egi s l at or s under st ood t hat  i f  t he amendment  f or ced 

nonr enewal  of  t he compact s,  i t  woul d t r i gger  l awsui t s about  t he 

i mpai r ment  of  cont r act s because f or ced nonr enewal  woul d 

el i mi nat e t he gr eat  bul k of  t he r evenue- r ai s i ng act i v i t y at  

I ndi an casi nos.   Fi nal l y,  nonr enewal  of  compact s,  one by one,  

woul d cr eat e pr obl ems of  consi st ent  t r eat ment  among t he t r i bes.   

To i l l ust r at e,  t he compact  of  t he Lac Cour t e Or ei l l es Band of  

Lake Super i or  Chi ppewa woul d have ended i n mi d- August  1998,  i f  

nonr enewed,  but  t he Ho- Chunk Nat i on' s compact  woul d not  have 

ended unt i l  June 1999.   Al l  t r i bes whose compact s woul d have 

been nonr enewed bef or e t he Ho- Chunk compact  ended coul d have 

ar gued t hat  Wi sconsi n was vi ol at i ng I GRA,  or  compact  pr ovi s i ons,  

by per mi t t i ng al l egedl y pr ohi bi t ed casi no games i n some I ndi an 

casi nos,  but  not  al l owi ng t he same games i n t he casi nos of  t he 

t r i bes whose compact s had ended.  

 ¶239 The 1998- 99 compact s di d have some amendment s.   

However ,  t he 1998- 99 amendment s di d not  r ender  any of  t he 

compact s subst ant i al l y  di f f er ent  f r om t he or i gi nal  compact s.   

For  i nst ance,  t he For est  Count y Pot awat omi  compact  was amended 

t o i ncr ease t he number  of  s l ot  machi nes f r om 200 t o 1000 and t o 



No.   2003AP421. dt p 

 

66 
 

per mi t  t he pl ayi ng of  bl ackj ack at  t he t r i be' s Menomonee Val l ey 

Casi no i n Mi l waukee.   Panzer ,  271 Wi s.  2d 295,  ¶32.   The 1998- 99 

amendment s di d not  gi ve t he For est  Count y Pot awat omi  ( or  any 

t r i be)  a new gami ng act i v i t y. 36  See gener al l y Amendment s t o t he 

For est  Count y Pot awat omi  Communi t y of  Wi sconsi n and t he St at e of  

Wi sconsi n Gami ng Compact  of  1992,  1- 4 ( 1998) .   The For est  Count y 

Pot awat omi ' s or i gi nal  compact  aut hor i zed sl ot  machi nes at  t he 

Menomonee Val l ey s i t e,  so t hat  onl y t he number  of  s l ot  machi nes 

changed;  and i t  aut hor i zed bl ackj ack at  ot her  Pot awat omi  t r i bal  

f aci l i t i es.   For est  Count y Pot awat omi  Compact  §§ I V,  XV( H) .   

Thus,  t he 1998- 99 amendment s di d not  v i ol at e t he Wi sconsi n 

Const i t ut i on unl ess t he ext ensi on by i t sel f  v i ol at ed t he 

const i t ut i on.   They wer e al so suppor t ed by 25 U. S. C.  

§ 2710( d) ( 1) ( B) .  

¶240 Thi s br i ngs us t o t he i ssue t hat  was deci ded i n 

Panzer ,  namel y,  whet her  t he Gover nor  had aut hor i t y t o appr ove 

amendment s t o t he or i gi nal  I ndi an gami ng compact s t o add new 

games of  poker ,  r oul et t e,  cr aps,  and keno,  whi ch ar e expl i c i t l y  

pr ohi bi t ed by t he Wi sconsi n Const i t ut i on.  

                                                 
36 I n t he negot i at i ons on i ni t i al  compact  r enewal  wi t h t he 

St at e,  Wi sconsi n t r i bes sought  an expansi on of  games,  i ncl udi ng 
r oul et t e and cr aps,  and pr omi sed t he St at e l ar ger  shar es of  
t hei r  gambl i ng r evenues i n r et ur n.   Amy Ri nar d,  Casi nos t o seek 
r oul et t e,  cr aps,  Mi l w.  J. S. ,  Dec.  24,  1996,  at  A- 1.   These 
i ni t i at i ves wer e not  accept ed by Gover nor  Thompson.   The Jour nal  
Sent i nel  edi t or i al i zed agai nst  t he expansi on,  suggest i ng t hat  
t he of f er  of  mor e money f or  expanded gami ng " smacks a l i t t l e bi t  
of  br i ber y. "   Edi t or i al ,  A r i sky bet  f or  t r i bes,  Wi sconsi n,  
Mi l w.  J. Sent i nel ,  Dec.  30,  1996,  at  10- A;  Edi t or i al ,  Just  say 
' no'  t o mor e gami ng,  Mi l w.  J. Sent i nel ,  Nov.  23,  1997,  at  4- J.  
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¶241 I n Panzer ,  t he Gover nor  cont ended t hat  

Wi s.  St at .  § 14. 035 gi ves Wi sconsi n gover nor s expansi ve 

aut hor i t y t o ent er  i nt o and negot i at e amendment s t o gami ng 

compact s.   Sect i on 14. 035 st at es:  " The gover nor  may,  on behal f  

of  t hi s st at e,  ent er  i nt o any compact  t hat  has been negot i at ed 

under  25 U. S. C.  § 2710( d) . "   Thi s cour t  r ecogni zed § 14. 035 as 

an i mpor t ant  del egat i on of  power  t o t he Gover nor ,  but  i t  

concl uded t hat  t hi s power  i s " subj ect  t o cer t ai n i mpl i c i t  

l i mi t s. "   Panzer ,  271 Wi s.  2d 295,  ¶60.  

¶242 The cour t  hel d t hat  t he const i t ut i on act s  as a 

l i mi t at i on on bot h t he l egi s l at ur e and t he gover nor ,  and t hat  

t he cr i mi nal  code act s as a l i mi t at i on on t he gover nor .  

¶243 The power  del egat ed t o a gover nor  al so i s l i mi t ed by 

I GRA,  25 U. S. C.  § 2710( d) ( 1) ( B) ,  whi ch pr ovi des t hat  " [ c] l ass 

I I I  gami ng act i v i t i es shal l  be l awf ul  on I ndi an l ands onl y i f  

such act i v i t i es ar e .  .  .  ( B)  l ocat ed i n a St at e t hat  per mi t s 

such gami ng f or  any pur pose by any per son,  or gani zat i on,  or  

ent i t y. "   ( Emphasi s added. )   Accor di ngl y,  i f  s t at e l aw pr ohi bi t s 

a Cl ass I I I  gami ng act i v i t y,  t he gover nor ' s power  t o negot i at e 

t hat  act i v i t y i s c i r cumscr i bed.   Panzer ,  271 Wi s.  2d 295,  ¶89. 37 

¶244 I GRA does not  i nvest  a st at e gover nor  wi t h aut hor i t y 

t o negot i at e games t hat  ar e pr ohi bi t ed t o ever yone by st at e l aw.   

                                                 
37 Counsel  f or  Gover nor  Doyl e addr essed t hi s i ssue i n Panzer  

v.  Doyl e,  2004 WI  52,  ¶87,  271 Wi s.  2d 295,  680 N. W. 2d 666.   The 
cour t  r esponded,  begi nni ng at  ¶88,  quot i ng wi t h appr oval  t he 
anal ysi s i n Amer i can Gr eyhound,  146 F.  Supp.  2d at  1067:  
" Accor di ng t o t he st r uct ur e of  § 2710( d) ( 1)  and i t s pl ai n t er ms,  
a compact  cannot  make l egal  cl ass I I I  gami ng not  ot her wi se 
per mi t t ed by st at e l aw.   The St at e must  f i r st  l egal i ze a game,  
even i f  onl y f or  t r i bes,  bef or e i t  can become a compact  t er m. "  
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I nst ead,  I GRA acknowl edges t he pr i macy of  st at e l aw over  a Cl ass 

I I I  gami ng act i v i t y so l ong as t he st at e does not  per mi t  t hat  

gami ng act i v i t y t o anyone f or  any pur pose.   Thus,  a gover nor  

woul d cont r avene f eder al  l aw i f  t he gover nor  cont r avened st at e 

l aw.  

¶245 I n Panzer ,  t he cour t  concl uded t he 1993 amendment  t o 

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on and 

Wi s.  St at .  ch.  945,  whi ch cr i mi nal i zes gambl i ng,  f or ecl osed t he 

Gover nor  f r om amendi ng t he compact s t o i ncl ude addi t i onal  t ypes 

of  games pr ohi bi t ed by l aw.   Panzer ,  271 Wi s.  2d 295,  ¶96.   The 

Panzer  cour t  hel d:  

[ T] he Gover nor ' s agr eement  t o t he addi t i onal  games of  
keno,  r oul et t e,  cr aps,  and poker  i n 2003 was cont r ar y 
t o cr i mi nal / pr ohi bi t or y sect i ons of  st at e l aw i n 
addi t i on t o t he const i t ut i on.   I t  i s  beyond t he power  
of  any st at e act or  or  any si ngl e br anch of  gover nment  
t o uni l at er al l y aut hor i ze gami ng act i v i t y i n v i ol at i on 
of  t he pol i cy  i n Wi sconsi n' s cr i mi nal  code.   The 
gover nor  may not  car ve out  except i ons t o t he s t at e' s 
cr i mi nal  st at ut es uni l at er al l y.   We ar e unabl e t o 
concl ude t hat  t he l egi s l at ur e del egat ed such power  or  
coul d del egat e such power  i n l i ght  of  t he 1993 
const i t ut i onal  amendment .  

Panzer ,  271 Wi s.  2d 295,  ¶96.    

 ¶246 The l egi s l at ur e has not  changed t he cr i mi nal  st at ut es 

gover ni ng poker ,  r oul et t e,  cr aps,  and keno.   Mor e i mpor t ant ,  t he 

l egi s l at ur e cannot  change t he st at ut es on poker ,  r oul et t e,  

cr aps,  and keno i n any way t hat  woul d per mi t  t hese games t o be 

conduct ed i n Wi sconsi n.   The l egi s l at ur e may not  aut hor i ze t hese 

f our  games unt i l  t he peopl e,  by const i t ut i onal  amendment ,  r emove 

t he const i t ut i onal  i mpedi ment  t o l egi s l at i ve act i on.   Nei t her  

t he pr esent  gover nor  nor  any ot her  gover nor  may r el y on 
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Wi s.  St at .  § 14. 035 as aut hor i t y t o negot i at e what  t he 

const i t ut i on pr ohi bi t s.   Panzer  hel d t hat  t he Gover nor  act ed 

ul t r a v i r es by negot i at i ng beyond t he scope of  t he power  t hat  

t he Wi sconsi n Legi s l at ur e gave or  coul d gi ve any gover nor  under  

t he pr esent  const i t ut i on.  

 ¶247 Thi s i s not  onl y  t he hol di ng i n Panzer ,  i t  i s  al so t he 

ar gument  made t o t he Sevent h Ci r cui t  Cour t  of  Appeal s i n t he 

St at e' s f ai l ed appeal  of  t he Lac du Fl ambeau deci s i on.   I n a 

br i ef  submi t t ed by At t or ney Gener al  James Doyl e,  t he St at e sai d:  

[ T] he Gover nor  cannot  exceed t he st at ut or y aut hor i t y 
whi ch has been del egat ed t o hi m.   Sect i on 14. 035,  Wi s.  
St at . ,  pr ovi des mer el y t hat  " [ t ] he gover nor  may,  on 
behal f  of  t hi s s t at e,  ent er  i nt o any compact  t hat  has 
been negot i at ed under  25 USC 2710( d) . "   Thi s  s t at ut e 
assumes t hat  such a compact  wi l l  be negot i at ed based 
on t he r equi r ement s of  t hat  sect i on.   Sect i on 14. 035 
does not  pur por t  t o i n any way amend or  change t he 
publ i c pol i cy of  Wi sconsi n f or  gami ng.   I t  i s  mer el y 
aut hor i zat i on f or  t he Gover nor  t o s i gn l egal l y 
negot i at ed compact s.   The Legi s l at ur e has del egat ed t o 
t he Gover nor  onl y such aut hor i t y  as t he st at e st at ut es 
and t he f eder al  l aw pr ovi de.   The Gover nor  cannot  
exceed t hat  del egat i on by s i gni ng a compact  whi ch does 
not  compor t  wi t h ei t her  25 U. S. C.  s 2710( d)  or  
Wi sconsi n' s gami ng pol i cy.  

The St at e' s ar gument  was made bef or e t he 1993 const i t ut i onal  

amendment .   Passage of  t he 1993 amendment  st r engt hened an 

al r eady unanswer abl e ar gument .  

 ¶248 The maj or i t y appear s t o under st and t he per i l  i n 

r el y i ng on Wi s.  St at .  § 14. 035 as t he Gover nor ' s sour ce of  

aut hor i t y f or  agr eei ng t o new games t hat  ar e pr ohi bi t ed by t he 

const i t ut i on.   I t  at t empt s t o f ashi on an al t er nat i ve anal ysi s 

t hat  muddl es t he di st i nct i on bet ween ext ensi ons and amendment s,  

and wr aps t hem bot h i n t he pr ot ect i ve mant l e of  " i mpai r ment  of  
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cont r act s. "   Maj or i t y op. ,  ¶67.   The gi st  of  t he maj or i t y ' s 

anal ysi s i s as f ol l ows:   

( 1)  The or i gi nal  compact s ar e l awf ul . 38  Maj or i t y op. ,  
¶¶6,  77.  

( 2)  The compact s may be ext ended aut omat i cal l y and 
wi l l  ext end aut omat i cal l y unl ess f or mal  not i ce of  
nonr enewal  i s f i l ed.   Maj or i t y op. ,  ¶65.  

( 3)  The compact s may be amended t o add new games.   
Maj or i t y op. ,  ¶¶2,  82- 86.  

( 4)  The pr ovi s i on f or  amendment  i s a f undament al  
f eat ur e of  each or i gi nal  compact .   See Maj or i t y 
op. ,  ¶¶91,  95.  

( 5)  The par t i es have a r el i ance i nt er est  i n t he 
cont i nuat i on of  t he or i gi nal  compact s.   Maj or i t y 
op. ,  ¶58.  

( 6)  Nonr enewal  of  t he compact s because of  t he 
const i t ut i onal  amendment  woul d unconst i t ut i onal l y 
i mpai r  t he compact s.   Maj or i t y op. ,  ¶70.  

( 7)  Because t he or i gi nal  compact s cont empl at ed 
amendment s t hat  add new games,  amendment s t o t he 
or i gi nal  compact s t hat  add new games ar e 
const i t ut i onal l y pr ot ect ed by t he cont r act s 
c l auses of  t he Wi sconsi n and Uni t ed St at es 
Const i t ut i ons.   Maj or i t y op. ,  ¶95.  

The maj or i t y ' s anal ysi s i s bot h unavai l i ng and danger ous,  and i t  

does not  wi t hst and car ef ul  scr ut i ny.  

¶249 Al l  t he compact s cont ai n pr ovi s i ons aut hor i z i ng 

amendment s.   For  exampl e,  t he or i gi nal  For est  Count y Pot awat omi  

                                                 
38 The or i gi nal  compact s ar e l awf ul  because ( 1)  t he 

l egi s l at ur e aut hor i zed t he gover nor  of  Wi sconsi n t o negot i at e 
I ndi an gami ng compact s,  consi st ent  wi t h I GRA,  by i t s passage of  
Wi s.  St at .  § 14. 035;  ( 2)  t he Uni t ed St at es Di st r i ct  Cour t  
or der ed t he St at e t o " concl ude"  compact  negot i at i ons;  ( 3)  t he 
gover nor  of  Wi sconsi n,  pur suant  t o del egat ed aut hor i t y and cour t  
or der ,  agr eed t o compact s;  and ( 4)  t he compact s t hus negot i at ed 
wer e not  t i mel y chal l enged.  
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compact ,  i n Sect i on XXX,  st at es:  " Thi s Compact  shal l  not  be 

modi f i ed,  amended or  ot her wi se al t er ed wi t hout  t he pr i or  wr i t t en 

agr eement  of  bot h t he St at e and t he Tr i be. "   ( Emphasi s added. )  

¶250 Pl ai nl y,  t hi s bar e- bones pr ovi s i on i s a pr ocedur al  

r ul e t hat  per mi t s t he par t i es t o agr ee t o changes i n t he 

compact .   The pr ovi s i on does not  aut hor i ze t he par t i es t o 

di sr egar d t hei r  own l aws.   I t  does not  gi ve t he negot i at or  f or  a 

par t y ext r a aut hor i t y beyond t he aut hor i t y t he negot i at or  

al r eady has.  

¶251 For  a compact  amendment  t o be val i d,  i t  must  be agr eed 

t o i n wr i t i ng.   Af t er  t he 1993 amendment  t o Ar t i c l e I V,  Sect i on 

24,  however ,  st at e of f i c i al s ar e deni ed t he aut hor i t y t o bi nd 

t he st at e t o gami ng act i v i t i es t hat  v i ol at e t he Wi sconsi n 

Const i t ut i on.   The gover nor  has no mor e aut hor i t y t o v i ol at e t he 

Wi sconsi n Const i t ut i on t han t he l egi s l at ur e.   The gover nor  of  

Wi sconsi n has no mor e aut hor i t y t o s i gn a compact  appr ovi ng 

pr ohi bi t ed games t han t he Badger  mascot .    

¶252 A second pr ovi s i on i n t he compact s ment i ons 

amendment s.   The or i gi nal  For est  Count y Pot awat omi  Communi t y 

Compact  ( 1992)  pr ovi ded,  i n par t ,  i n Sect i on I V:  

Aut hor i zed Cl ass I I I  Gami ng 

A.  The Tr i be shal l  have t he r i ght  t o oper at e t he 
f ol l owi ng Cl ass I I I  games dur i ng t he t er m of  t hi s 
Compact  but  onl y as pr ovi ded i n t hi s Compact :  

1.  El ect r oni c games of  chance wi t h v i deo 
f acsi mi l e di spl ays;  

2.  El ect r oni c games of  chance wi t h mechani cal  
di spl ays;  

3.  Bl ackj ack;  and 
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4.  Pul l - t abs or  br eak- open t i cket s when not  
pl ayed at  t he same l ocat i on wher e bi ngo i s 
bei ng pl ayed.  

B.  The Tr i be may not  oper at e any Cl ass I I I  gami ng 
not  expr essl y enumer at ed i n t hi s sect i on of  t hi s  
Compact  unl ess t hi s Compact  i s amended pur suant  
t o sect i on XXX.  

For est  Count y Pot awat omi  Communi t y of  Wi sconsi n and St at e of  

Wi sconsi n Gami ng Compact  of  1992,  Sect i on I V. A.  and B.  ( emphasi s 

added) . 39  Subsect i on B.  r ef er s back t o t he amendment  sect i on 

di scussed i n ¶249.  

 ¶253 Ot her  subsect i ons of  t he compact  pr ovi de t hat  i f  t he 

St at e commences t o oper at e or  l i cense or  per mi t  addi t i onal  

games,  t he compact  may be r eopened f or  amendment .   See i d.  at  

Sect i on I V. C. ,  D. ,  and E.    

¶254 These r easonabl e pr ovi s i ons per mi t  t he addi t i on of  new 

gami ng act i v i t i es,  such as l ot t er i es and par i - mut uel  on- t r ack 

bet t i ng,  so l ong as t hey ar e l awf ul ;  but  t hey do not  const i t ut e 

an i ndependent  gr ant  of  aut hor i t y t o appr ove Cl ass I I I  gami ng 

act i v i t i es not  ot her wi se per mi t t ed i n Wi sconsi n.   The gover nor  

of  Wi sconsi n does not  have some " cont r act "  r i ght  t o di sr egar d 

t he st at e const i t ut i on.    

¶255 The maj or i t y appear s t o bel i eve ot her wi se.   The 

maj or i t y opi ni on st at es t hat  when t he par t i es agr eed upon 

pr ovi s i ons al l owi ng f or  f ut ur e amendment s t o t he t ypes of  games 

                                                 
39 The 10 ot her  or i gi nal  compact s cont ai ned t he same 

pr ovi s i ons.   See Bad Ri ver  Band Compact  § I V( B) ;  Wi nnebago [ Ho-
Chunk]  Compact  § I V( C) ;  Lac Cour t e Or ei l l es Compact  § I V( B) ;  Lac 
du Fl ambeau Compact  § I V( B) ;  Menomi nee Compact  § I V( B) ;  Onei da 
Compact  § I V( B) ;  Red Cl i f f  Compact  § I V( B) ;  Sokaogon Chi ppewa 
Compact  § I V( B) ;  St .  Cr oi x Chi ppewa Compact  § I V( B) ;  
St ockbr i dge- Munsee Compact  § I V( B) .  
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t hat  may be conduct ed i n I ndi an count r y,  " t he par t i es negot i at ed 

f or  t he amendment  pr ovi s i on under  t he auspi ces of  t he l aw as 

i nt er pr et ed by t he cour t  i n Lac du Fl ambeau,  under  whi ch al l  

Cl ass I I I  games ar e negot i abl e. "   Maj or i t y op. ,  ¶85 ( emphasi s 

added) .   Thus,  t he gover nor  has t he aut hor i t y t o negot i at e f or  

any games t hat  woul d have been l awf ul  under  Lac du Fl ambeau i n 

1991 and 1992.   The Or i gi nal  Compact s ar e i nsul at ed f r om t he 

1993 Amendment  and f ur t her  changes i n Wi sconsi n' s gami ng l aws 

unl ess and unt i l  t he compact s ar e t er mi nat ed.   Maj or i t y op. ,  

¶¶65- 66.  

 ¶256 To summar i ze,  t he maj or i t y concl udes t hat  t he gover nor  

of  Wi sconsi n has t he aut hor i t y and dut y t o negot i at e al l  Cl ass 

I I I  games,  i . e. ,  al l  Cl ass I I I  gami ng act i v i t i es,  and t o act  as 

t hough t he 1993 const i t ut i onal  amendment  di d not  exi st .   But  

t her e i s a pr obl em wi t h t hi s posi t i on.   " Cl ass I I I  gami ng"  i s a 

ver y br oad t er m t hat  encompasses al l  f or ms of  gami ng t hat  ar e 

not  Cl ass I  gami ng or  Cl ass I I  gami ng.   The cl assi f i cat i on " al l  

Cl ass I I I  games"  i ncl udes par i - mut uel  bet t i ng,  bot h on- t r ack and 

of f - t r ack.   Of f - t r ack par i - mut uel  bet t i ng was expl i c i t l y  

pr ohi bi t ed by t he Wi sconsi n Const i t ut i on i n 1987,  and i s  

pr ohi bi t ed by t he Wi sconsi n Const i t ut i on t oday.   Wi s.  Const .  

ar t .  I V,  § 24( 1)  and ( 5) .   I t  was not  af f ect ed by t he 1993 

amendment .   Thus,  a gover nor  cannot  negot i at e al l  Cl ass I I I  

games wi t hout  di sr egar di ng t he const i t ut i on as of  1987.    

¶257 A gover nor  has cl ear  aut hor i t y under  t he Wi sconsi n 

Const i t ut i on t o agr ee i n a compact  t o per mi t  a Wi sconsi n t r i be 

t o oper at e a dog t r ack or  ot her  r aci ng t r ack and t o of f er  par i -
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mut uel  bet t i ng at  t hat  t r ack.   Par i - mut uel  on- t r ack bet t i ng i s 

per mi t t ed by bot h t he Wi sconsi n Const i t ut i on and st at e st at ut es.   

On t he ot her  hand,  a gover nor  of  Wi sconsi n has no aut hor i t y t o 

per mi t  a second t r i be t o t ake of f - t r ack bet s on t he dog r aces 

conduct ed by t he f i r st  t r i be.   Why?  Because of f - t r ack par i -

mut uel  bet t i ng i s pr ohi bi t ed by t he Wi sconsi n Const i t ut i on.   I f  

a compact  amendment  wer e negot i at ed t o per mi t  t r i bes t o t ake 

bet s on dog r aces wi t hout  oper at i ng a t r ack,  i t  woul d l egi t i mi ze 

of f - t r ack bet t i ng i n I ndi an count r y t hr oughout  Wi sconsi n.   I f  

t he const i t ut i on does not  bar  guber nat or i al  appr oval  of  such an 

amendment ,  i t  woul d al so not  bar  an amendment  appr ovi ng bet t i ng 

on al l  r aces and al l  spor t i ng event s,  so l ong as t hat  bet t i ng 

act i v i t y was not  bar r ed by f eder al  l aw.  

 ¶258 When t hi s cour t  aut hor i zes a gover nor  t o di sr egar d t he 

st at e const i t ut i on,  t her e i s no st oppi ng poi nt  .  .  .  except  

f eder al  l aw.   Jai  al ai  i s  negot i abl e.   Any casi no game i s 

negot i abl e.   Any gambl i ng act i v i t y i s negot i abl e so l ong as i t  

does not  v i ol at e f eder al  l aw.   I f  t he gover nor  i s aut hor i zed t o 

di sr egar d t he const i t ut i on i n one compact  amendment ,  i t  i s  har d 

t o see why t he gover nor  may not  di sr egar d t he const i t ut i on i n 

ot her  compact  amendment s.   Thi s coul d per mi t  t he Gover nor  t o 

negot i at e a per pet ual  compact  and wai ve t he st at e' s sover ei gn 

i mmuni t y.   Thr ee of  t he f our  member s of  t he maj or i t y suppor t ed 

t hese amendment s i n t hei r  Panzer  di ssent .  

 ¶259 The i mpai r ment  of  cont r act s c l auses do not  save t he 

2003 amendment s,  whi ch add poker ,  r oul et t e,  cr aps,  and keno t o 
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t he I ndi an gami ng compact s,  because t he t r i bes under st ood t he 

i mpor t ance t o t he st at e of  l i mi t i ng casi no games.    

¶260 Seven of  t he or i gi nal  compact s ar t i cul at ed t he 

par t i es '  i nt ent  and mat er i al  consi der at i ons.   For  i nst ance,  t he 

St .  Cr oi x Chi ppewa I ndi ans of  Wi sconsi n Gami ng Compact  of  

December  1991 st at ed i n Sect i on XXXI :  

A.  I n consi der at i on of :  

1.  The Tr i be' s des i r es t o be abl e t o of f er  
Cl ass I I I  games t hat  ar e economi cal l y v i abl e 
and pr ovi de subst ant i al  r evenues t o suppor t  
t r i bal  sel f - suf f i c i ency and economi c 
devel opment ,  and t o have t he conf i dence t hat  
such games may be of f er ed f or  such per i od of  
t i me t hat  t he Tr i be can devel op i t s gami ng 
ent er pr i se,  r ecover  i t s capi t al  i nvest ment s,  
and r ecei ve a r easonabl e r et ur n;  and 

2.  The St at e' s desi r e t o l i mi t  t he t ypes of  
" casi no- t ype"  games t hat  may be of f er ed 
wi t hi n t hi s st at e t o a sel ect  number  i n 
or der  not  t o have per vasi ve br oad- scal e 
" casi no- t ype"  gambl i ng wi t hi n t hi s st at e;  

The par t i es acknowl edge t he mut ual  compr omi ses 
wi t h r espect  t o t he t ypes of  games t he Tr i be i s 
aut hor i zed t o oper at e dur i ng t he t er m of  t hi s 
Compact  and wi t h r espect  t o t he dur at i on of  t hi s 
Compact  wer e s i gni f i cant  mat er i al  consi der at i ons 
i n r eachi ng agr eement  and ar e t he essence of  t hi s 
Compact .  

St .  Cr oi x Chi ppewa I ndi ans of  Wi sconsi n Gami ng Compact ,  Sect i on 

XXXI  ( 1991)  ( emphasi s added) . 40 

¶261 A t hr eshol d quest i on i n any cont r act s c l ause anal ysi s  

i s whet her  a cont r act  t o whi ch a st at e i s a par t y sur r ender s an 

                                                 
40 See al so Bad Ri ver  Band Compact  § XXXI ;  Lac Cour t e 

Or ei l l es Compact  § XXXI ;  Menomi nee Compact  § XXXI I ;  Red Cl i f f  
Compact  § XXXI ;  Sokaogon Chi ppewa Compact  § XXXI ;  St .  Cr oi x 
Chi ppewa Compact  § XXXI ;  St ockbr i dge- Munsee Compact  § XXXI .  
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essent i al  at t r i but e of  st at e sover ei gnt y.   See Uni t ed St at es 

Tr ust  Co.  of  N. Y.  v.  New Jer sey,  431 U. S.  1,  23- 24 ( 1977) .   

Cont r act s t hat  l i mi t  t he exer ci se of  a st at e' s pol i ce power  or  

emi nent  domai n power  ar e " i nval i d ab i ni t i o under  t he r eser ved-

power s doct r i ne[ . ] "   I d.  at  23;  see al so Wi s.  Pr of ' l  Pol i ce 

Ass' n v.  Li ght bour n,  2001 WI  59,  ¶149,  243 Wi s.  2d 512,  627 

N. W. 2d 807.   I f  a cont r act  does not  i mpl i cat e a st at e' s pol i ce 

power  or  emi nent  domai n power ,  t o est abl i sh an unconst i t ut i onal  

i mpai r ment  of  cont r act ,  i t  i s  necessar y t o show:  ( 1)  t her e was a 

val i d,  pr e- exi st i ng cont r act ;  ( 2)  t he l egi s l at i on subst ant i al l y  

i mpai r s t he cont r act ual  r el at i onshi p;  and ( 3)  ei t her  ( a)  t her e 

i s no si gni f i cant  and l egi t i mat e publ i c pur pose behi nd t he 

l egi s l at i on or  ( b)  i f  t her e i s a s i gni f i cant  and l egi t i mat e 

publ i c pur pose,  t he l egi s l at i on i s unr easonabl e and unnecessar y 

t o ser ve t he publ i c pur pose.   See Li ght bour n,   243 Wi s.  2d 512,  

¶¶147- 49.  

¶262 Wi t hout  addr essi ng t he t hr eshol d quest i on or  t he 

val i di t y of  t he maj or i t y ' s concl usi ons as t o t he f i r st  and t hi r d 

par t s of  t he t hr ee- par t  t est ——whi ch ar e abl y addr essed i n 

Just i ce Roggensack' s concur r i ng/ di ssent i ng opi ni on——I  di sagr ee 

wi t h t he maj or i t y ' s concl usi on t hat  t he 1993 amendment  t o 

Ar t i c l e I V,  Sect i on 24 subst ant i al l y  i mpai r s t he r el at i onshi ps 

cr eat ed by t he or i gi nal  compact s when i t  appl i es pr ospect i vel y  

t o t he scope of  gami ng.   See maj or i t y op. ,  ¶79.  

¶263 Legi s l at i on i mpai r s a cont r act ual  r el at i onshi p when i t  

" al t er s t he cont r act ual  expect at i ons of  t he par t i es. "   St at e ex 

r el .  Canon v.  Mor an,  111 Wi s.  2d 544,  555,  331 N. W. 2d 369 
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( 1983) .   I n det er mi ni ng whet her  t he i mpai r ment  i s subst ant i al ,  

" a cour t  shoul d l ook t o t he r easonabl eness of  t he par t i es '  

r el i ance upon t he cont r act  af f ect ed. "   Chappy v.  LI RC,  DI LHR,  

136 Wi s.  2d 172,  187,  401 N. W. 2d 568 ( 1987) .   Based on t he t ext  

of  t he or i gi nal  compact s and t he hi st or i cal  event s t hat  occur r ed 

bef or e t he compact s wer e r enewed i n 1998- 99,  I  concl ude t he 

par t i es coul d not  r easonabl y have expect ed t he compact s woul d be 

amended t o i nc l ude addi t i onal  t ypes of  games t hat  wer e 

expl i c i t l y  pr ohi bi t ed by t he Wi sconsi n Const i t ut i on.  

¶264 Fr om t he St at e' s per spect i ve,  t he desi r e t o l i mi t  t he 

t ypes of  casi no games of f er ed wi t hi n t he st at e was deemed " t he 

essence"  of  t he compact .   The ext ensi on of  such compact s woul d 

pr eser ve t he st at us quo.   The nonr enewal  of  such compact s woul d 

al t er  t he st at us quo,  and depr i ve t r i bes of  subst ant i al  r evenues 

t o suppor t  t r i bal  sel f - suf f i c i ency and economi c devel opment .   

Nonet hel ess,  t he St at e had an undi sput ed r i ght  t o nonr enew t he 

compact s.    

¶265 I f  t he cont r act ual  r i ght  t o nonr enew gami ng compact s 

woul d not  have i mpai r ed t he compact s,  how coul d a r ef usal  by t he 

St at e t o agr ee t o f our  new games t hat  t he t r i bes never  had——i n 

vi ol at i on of  t he Wi sconsi n Const i t ut i on,  st at e cr i mi nal  

st at ut es,  and what  t he St at e v i ewed as t he " essence"  of  t he 

compact ——i mpai r  t he compact s? 

¶266 The pr ovi s i on al l owi ng amendment s t o t he compact s t o 

add new games r epr esent ed a cont i ngency t hat  mi ght  or  mi ght  not  

occur .   The t r i bes coul d not  r el y on t hat  cont i ngency.   See 

Ochi l t r ee v.  R. R.  Co. ,  88 U. S.  249,  252 ( 1874)  ( " t he obl i gat i on 



No.   2003AP421. dt p 

 

78 
 

of  cont r act  wi t hi n t he meani ng of  t he Const i t ut i on i s a val i d 

subsi st i ng obl i gat i on,  not  a cont i ngent  or  specul at i ve one" ) .   

They coul d not  r el y on t he possi bi l i t y  t hat  t he St at e woul d 

of f er  new games t hat  ar e pr ohi bi t ed f or  al l  pur poses t o al l  

per sons,  or gani zat i ons,  and ent i t i es,  because t o do so woul d 

v i ol at e bot h st at e and f eder al  l aw.   Agai nst  t hi s backgr ound,  i t  

i s  har d t o i magi ne how any cour t  coul d hol d t hat  denyi ng t r i bes 

t he new r i ght  t o pl ay poker ,  r oul et t e,  cr aps,  and keno at  t hei r  

casi nos——when no one el se has t hat  r i ght ——woul d subst ant i al l y  

and unconst i t ut i onal l y i mpai r  t hei r  compact s.  

¶267 I n t er ms of  r el i ance,  t he t r i bes wer e f ul l y awar e of  

At t or ney Gener al  James Doyl e' s  st at ed posi t i on on new games.   

Af t er  t he Lac du Fl ambeau deci s i on was i ssued,  t he St at e 

appeal ed, 41 and t hat  appeal  was not  di smi ssed unt i l  Mar ch 23,  

1992.   Lac du Fl ambeau Band of  Lake Super i or  Chi ppewa I ndi ans v.  

St at e of  Wi sconsi n,  957 F. 2d 515 ( 7t h Ci r .  1992) .   By t hat  dat e,  

7 of  t he 11 compact s had al r eady been si gned.  

¶268 The f ol l owi ng mont h,  af t er  Gover nor  Thompson had 

cal l ed t he Apr i l  1992 speci al  sessi on,  t wo st at e r epr esent at i ves 

asked At t or ney Gener al  Doyl e hi s opi ni on on t he ef f ect  t he 

change i n st at ut or y l aw woul d have on I ndi an gami ng i n gener al  

and on t he compact i ng pr ocess i n par t i cul ar .   See Let t er  f r om 

                                                 
41 The Associ at ed Pr ess r epor t ed t he f ol l owi ng st at ement  

f r om At t or ney Gener al  Doyl e:  " The gover nor ,  as t he c l i ent ,  has 
asked f or  an appeal .   And I  concur  i n hi s deci s i on.   Ther e i s  
consi der abl e i nt er est  t hr oughout  t he count r y r egar di ng t hi s 
r ul i ng. "   Mi chael  C.  Buel ow,  St at e gear s up f or  f i ght  t o st op 
casi no gambl i ng,  The Post - Cr escent  ( Appl et on) ,  Jul y 18,  1991,  at  
B- 6.  
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James E.  Doyl e,  At t ' y  Gen. ,  t o Wal t er  Kuni cki ,  Speaker  of  t he 

Wi s.  Assembl y,  and John Medi nger ,  Chai r per son of  t he Assembl y 

Comm.  on St at e Af f ai r s ( Apr .  29,  1992)  ( on f i l e wi t h t he 

Wi sconsi n Hi st or i cal  Soci et y Ar chi ves,  John D.  Medi nger  Paper s,  

Box 6,  Fol der  1) .   

¶269 Repr esent at i ves Kuni cki  and Medi nger  posed a number  of  

quest i ons.   For  i nst ance,  t hey asked whet her  " t he l egi s l at i on 

pr event [ s]  t he Gover nor  f r om ent er i ng i nt o compact s t hat  

aut hor i ze bl ackj ack and el ect r oni c games wi t h t he t hr ee t r i bes 

t hat  cur r ent l y do not  have compact s,  i f  such compact s ar e not  

ent er ed i nt o [ bef or e t he change i n def i ni t i on becomes 

ef f ect i ve] . "   At t or ney Gener al  Doyl e r esponded i n par t :  

The l egi s l at i on wi l l  change,  on i t s ef f ect i ve dat e,  
t hose games whi ch ar e per mi t t ed i n Wi sconsi n.   Af t er  
t he ef f ect i ve dat e of  t he l egi sl at i on t he enumer at ed 
games,  r oul et t e,  cr aps,  banki ng car d games,  et c. ,  wi l l  
no l onger  be per mi t t ed i n Wi sconsi n except  as pr ovi ded 
i n t he gr andf at her  pr ovi s i on [ pur suant  t o pr oposed 
§ 565. 01( 6m) ( c)  r egar di ng st at e- t r i bal  gami ng 
compact s] .   At  t hat  poi nt  i t  wi l l  be unl awf ul  f or  
t r i bes t o whom t he st at ut e appl i es t o conduct  t hose 
games and si nce t hei r  conduct  i s unl awf ul ,  t he 
Gover nor  i s not  r equi r ed t o negot i at e over  t hem.  

I d.  at  2 ( emphasi s added) .    

¶270 The l egi s l at or s al so asked about  exi st i ng compact s 

t hat  " gr ant  t o t he t r i bes t he r i ght  t o r equest  t hat  compact s be 

r evi sed t o per mi t  addi t i onal  games. "   They asked t he pr esci ent  

quest i on:  " Does t he l egi s l at i on pr event  t he Gover nor ,  t hr ough 

t he negot i at i on pr ocess,  f r om aut hor i z i ng I ndi an t r i bes t o 

conduct  addi t i onal  games?"   At t or ney Gener al  Doyl e r esponded:  

The cur r ent  l egi s l at i on woul d not  pr event  t he Gover nor  
f r om negot i at i ng wi t h t he t r i bes over  t he addi ng of  
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addi t i onal  games t o t he compact  so l ong as t hose games 
ar e per mi t t ed af t er  t he ef f ect i ve dat e of  t he 
l egi s l at i on,  or  t he addi t i onal  games wer e added pr i or  
t o t he ef f ect i ve dat e of  t he l egi s l at i on.   I f  t he 
games ar e not  per mi t t ed af t er  t he ef f ect i ve dat e,  t he 
Gover nor  woul d not  be abl e t o add t hem.  

I d.  at  4 ( emphasi s added) . 42 

¶271 On Jul y 25,  1994,  At t or ney Gener al  Doyl e appear ed 

bef or e t he Senat e Commi t t ee on I ndi an Af f ai r s.   The Commi t t ee 

was consi der i ng Senat e Bi l l  2230,  i nvol v i ng pr oposed ( but  never  

appr oved)  amendment s t o I GRA.   Speaki ng f or  t he Nat i onal  

Associ at i on of  At t or neys Gener al ,  At t or ney Gener al  Doyl e sai d:  

We ar e al so concer ned [ wi t h t he scope of  gami ng 
pr ovi s i on i n t he bi l l ]  wi t h t he pr ovi s i on whi ch makes 
games not  pr ohi bi t ed as a mat t er  of  st at e and cr i mi nal  
l aw subj ect  t o negot i at i on.   Thi s pr ovi s i on negl ect s 
t o r ecogni ze t hat  some st at es have pr ohi bi t ed speci f i c  
games t hr ough t he use of  sel f - execut i ng const i t ut i onal  
pr ovi s i ons.   These t ypes of  pr ohi bi t i ons ar e st r onger  
t han st at ement s of  st at e publ i c pol i cy and st r onger  
t han t he st at e' s cr i mi nal  l aw.  

Hear i ng on S.  2230 Bef or e t he S.  Comm.  on I ndi an Af f ai r s,  103r d 

Cong.  117 ( Jul y 25,  1994) .   Lat er ,  Senat or  McCai n asked t he 

f ol l owi ng:  

 Senat or  McCai n.   You' ve suggest ed t hat  t he bi l l  
needs t o make expl i c i t  pr ovi s i ons wi t h r egar d t o 
changes i n St at e l aw.   Do you t hi nk t hat  such 
pr ovi s i ons may gi ve r i se t o c l ai ms under  t he 5t h 
amendment  of  t aki ngs of  pr oper t y wi t hout  compensat i on? 

 Mr .  Doyl e.   Wel l ,  t hey cer t ai nl y may gi ve r i se t o 
t he c l ai ms.   And I  woul d cer t ai nl y hesi t at e t o gi ve my 
l egal  opi ni on on whet her  t hat  woul d be successf ul .   I  
t hi nk i t  woul d be ver y di f f i cul t  gi ven t hat  we' r e 
t al k i ng about  br oad soci al  pol i cy of  t he St at e t o 
decl ar e t hat  t hat ' s a t aki ng,  as I  under st and t aki ngs 
l aws.  

                                                 
42 See ¶211,  n. 30 i nf r a.  
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 I  mean,  t he same ar gument  coul d be made,  i f  you 
put  asi de t he I ndi an quest i on,  t hat  i f  you per mi t t ed 
gami ng i n a St at e,  you coul d s i mpl y change t he l aw t o 
say t her e' s no l onger  gami ng i n t he St at e.   I  don' t  
t hi nk t he oper at or s of  gami ng concer ns woul d have a 
t aki ngs cl ai m under  t he 5t h amendment .   But  agai n,  I ' m 
gi v i ng you a qui ck,  l egal ,  5t h amendment  t aki ngs 
anal ysi s wi t hout  any r esear ch.  

Hear i ng on S.  2230 Bef or e t he S.  Comm.  on I ndi an Af f ai r s,  103r d 

Cong.  120 ( Jul y 25,  1994) .  

 ¶272 On August  1,  1994,  At t or ney Gener al  Doyl e sent  a 

l et t er  t o Senat or  Dani el  K.  I nouye and Senat or  McCai n ampl i f y i ng 

hi s answer .   He wr ot e:  

 Change of  St at e Law 

 We wer e al so asked our  v i ews on whet her  a change-
of - l aw pr ovi s i on i n t he Act ,  whi ch became oper at i ve t o 
make t r i bal  gami ng under  an exi st i ng compact  
i mper mi ssi bl e,  coul d const i t ut e a Taki ng under  t he 
Fi f t h Amendment .   We do not  bel i eve t her e i s any mer i t  
i n t he suggest i on t hat  t er mi nat i ng once- l egal  gami ng 
coul d const i t ut e a t aki ng i n t he const i t ut i onal  sense.   
Thi s i s not  t he k i nd of  pr oper t y- based expect at i on t he 
const i t ut i on pr ot ect s;  st at e cr i mi nal  pr ohi bi t i ons 
have never  been hel d t o be host age t o pl ans f or  
pr of i t s f r om act i v i t i es whi ch t he st at e can make 
l egal .  

 The hi st or y and cases deci ded under  t he Taki ngs 
Cl ause of  t he U. S.  Const i t ut i on s i mpl y pr ovi de no 
suppor t  f or  t he pr oposi t i on t hat  a ban on I ndi an 
gami ng act i v i t i es coul d t r i gger  a compensabl e t aki ng 
of  pr i vat e pr oper t y.  .  .  .   

 .  .  .  .   

 As t he [ Supr eme]  Cour t  not ed i n .  .  .  r ecent  
t aki ngs deci s i ons,  t he nat ur e of  bot h t he gover nment al  
act i on and t he r egul at ed i ndust r y ar e cr uci al  f act or s  
i n assessi ng any Taki ngs Cl ause cl ai m.   The gami ng 
i ndust r y i s one of  t he most  heavi l y r egul at ed i n t he 
Uni t ed St at es.   That  r egul at or y syst em i s based on 
i mpor t ant  and wel l - f ounded concer ns of  publ i c saf et y 
and wel f ar e.   Si mi l ar l y,  pr oper t y owner s who wi l l i ngl y 
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par t i c i pat e i n heavi l y r egul at ed f i el ds ar e not  
i mmuni zed by t he Taki ngs Cl ause f r om r egul at or y 
changes,  even t hose whi ch subsequent l y change t he 
r egul at or y syst em i n a manner  whi ch i s f i nanci al l y 
det r i ment al  t o t he pr oper t y owner .   I n t he wor ds of  
t he Cour t ,  such pr oper t y owner s s i mpl y l ack any 
r easonabl e,  i nvest ment - backed expect at i ons t hat  t he 
r egul at or y envi r onment  wi l l  be f r ee f r om change.  

¶273 Al t hough At t or ney Gener al  Doyl e' s l et t er  addr essed 

" t aki ngs"  r at her  t han i mpai r ment  of  cont r act s,  t he pr i nci pl es he 

espoused ar e not  di ssi mi l ar .   I n St one v.  Mi ssi ssi ppi ,  101 U. S.  

814 ( 1879) ,  t he Supr eme Cour t  exami ned t he ef f ect  of  a st at e 

const i t ut i onal  amendment  banni ng l ot t er i es on an exi st i ng 

l ot t er y pr evi ousl y char t er ed by t he st at e.   The Cour t  

acknowl edged t he pr esence of  a val i d cont r act ,  but  i t  decl ar ed,  

" Al l  agr ee t hat  t he l egi s l at ur e cannot  bar gai n away t he pol i ce 

power  of  a st at e. "   I d.  at  817.  

¶274 The Cour t  decl ar ed t hat  a l egi s l at ur e,  by char t er i ng a 

l ot t er y company,  cannot  def eat  t he wi l l  of  t he peopl e,  i n 

r el at i on t o t he f ur t her  cont i nuance of  t hat  busi ness.   I d.  at  

819.   " No l egi s l at ur e can bar gai n away t he publ i c heal t h or  t he 

publ i c mor al s. "   I d.   Lot t er i es,  i t  sai d,  " ar e a speci es of  

gambl i ng. "   I d.  at  821.   " Cer t ai nl y t he r i ght  t o suppr ess t hem 

i s gover nment al ,  t o be exer ci sed at  al l  t i mes by t hose i n power ,  

at  t hei r  di scr et i on. "   I d.  

Any one,  t her ef or e,  who accept s  a l ot t er y char t er  does 
so wi t h t he i mpl i ed under st andi ng t hat  t he peopl e i n 
t hei r  sover ei gn capaci t y,  and t hr ough t hei r  pr oper l y 
const i t ut ed agenci es may r esume i t  at  any t i me when 
t he publ i c good shal l  r equi r e,  whet her  i t  be pai d f or  
or  not .   Al l  t hat  one can get  by such a char t er  i s a 
suspensi on of  cer t ai n gover nment al  r i ght s i n hi s 
f avor ,  subj ect  t o wi t hdr awal  at  wi l l .  

I d.  
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 ¶275 The pr i nci pl es of  St one r emai n good l aw.   I n 1914 t he 

Supr eme Cour t  st at ed i n At l ant i c Coast  Li ne Rai l r oad Co.  v.  Ci t y 

of  Gol dsbor o,  232 U. S.  548,  t hat :  

[ I ] t  i s  set t l ed t hat  nei t her  t he " cont r act "  c l ause nor  
t he " due pr ocess"  c l ause has t he ef f ect  of  over r i di ng 
t he power  of  t he st at e t o est abl i sh al l  r egul at i ons 
t hat  ar e r easonabl y necessar y t o secur e t he heal t h,  
saf et y,  good or der ,  comf or t ,  or  gener al  wel f ar e of  t he 
communi t y;  t hat  t hi s power  can nei t her  be abdi cat ed 
nor  bar gai ned away,  and i s i nal i enabl e even by expr ess 
gr ant ;  and t hat  al l  cont r act  and pr oper t y ar e hel d 
subj ect  t o i t s f ai r  exer ci se.  

I d.  at  558.   See al so Uni t ed St at es v.  Wi nst ar  Cor p. ,  518 U. S.  

839 ( 1996)  ( pr ovi di ng an i mpor t ant  cont empor ar y di scussi on of  

gover nment al  power  t o af f ect  a cont r act ) .  

 ¶276 I n t he pr esent  case,  none of  t he member s of  t hi s cour t  

i s  seeki ng t o c l ose down I ndi an casi nos.   The pr i mar y pur pose of  

t hi s di ssent  i s t o di savow any power  i n st at e of f i c i al s t o amend 

I ndi an gami ng compact s t o add games t hat  ar e expl i c i t l y  

pr ohi bi t ed by t he const i t ut i on and st at e cr i mi nal  l aw and 

t her eby expand gambl i ng i n Wi sconsi n.   Gi v i ng t he Gover nor  t hi s 

unpr ecedent ed power  i s an abdi cat i on of  st at e sover ei gnt y and 

r ewar ds t hose who r ef used t o r ecogni ze t hi s cour t ' s  deci s i on i n 

Panzer .  

VI I .  THE EFFECT OF ARTI CLE I V,  SECTI ON 24 ON I NDI AN GAMI NG 

 ¶277 The maj or i t y concl udes t hat  t he 1993 Amendment  t o 

Ar t i c l e I V,  Sect i on 24 had no i mpact  on I ndi an gami ng,  t he 

Or i gi nal  Compact s,  or  any cont i nuat i on of  t hose pr e- exi st i ng 

cont r act ual  r el at i onshi ps.   I  di sagr ee.  

 ¶278 I n my vi ew,  t he amendment  has t he f ol l owi ng ef f ect s.  
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¶279 Fi r st ,  t he 1993 amendment  pr event s t he l egi s l at ur e and 

gover nor  f r om agr eei ng t o any compact  amendment  t hat  adds new 

f or ms of  gami ng act i v i t y t hat  ar e pr ohi bi t ed by st at e l aw f or  

al l  pur poses t o al l  per sons,  or gani zat i ons,  and ent i t i es.   As a 

r esul t  of  t he amendment ,  Wi sconsi n gover nor s have no aut hor i t y  

t o appr ove new f or ms of  gami ng act i v i t y t hat  ar e pr ohi bi t ed by 

Ar t i c l e I V,  Sect i on 24.  

 ¶280 Second,  nei t her  t he St at e nor  t he Tr i bes can ever  

nonr enew a compact  wi t hout  ser i ousl y j eopar di z i ng t he f ut ur e of  

I ndi an gami ng i n Wi sconsi n.   The maj or i t y acknowl edges as much.   

Thi s absur d r esul t  i s  t he i nev i t abl e consequence of  a Uni t ed 

St at es Di st r i ct  Cour t  or der i ng t he St at e t o agr ee t o gami ng t hat  

t he St at e had never  per mi t t ed t o anyone i n Wi sconsi n,  and t hat  

i s now expl i c i t l y  pr ohi bi t ed by t he const i t ut i on.  

 ¶281 Thi r d,  new I ndi an gami ng compact s t o appr ove casi no 

games wi l l  be vi r t ual l y i mpossi bl e unt i l  t he peopl e appr ove a 

change i n t he const i t ut i on.  

 ¶282 No mat t er  whi ch v i ew of  t he l aw pr evai l s,  t hi s st at e 

i s f aci ng a const i t ut i onal  cr i s i s.   The cl eanest ,  most  honest  

way t o cor r ect  t he s i t uat i on i s t o amend t he const i t ut i on.   I f  

t he r esul t s announced i n t he maj or i t y ' s deci s i on ar e what  t he 

peopl e of  Wi sconsi n want ,  t he peopl e wi l l  gi ve t hei r  appr oval .   

They wi l l  r espect  and r espond t o bei ng asked,  i nst ead of  havi ng 

a massi ve expansi on of  gambl i ng shoved down t hei r  t hr oat s.  

 ¶283 At  pr esent ,  t he Uni t ed St at es Di st r i ct  Cour t  and t hi s 

cour t  have succeeded i n t ur ni ng I GRA on i t s head.   I n Wi sconsi n,  

onl y I ndi an t r i bes have t he r i ght  t o conduct  most  f or ms of  Cl ass  
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I I I  gami ng.   Apar t  f r om t he st at e oper at ed l ot t er y,  most  gami ng 

compet i t i on has been dr i ven out  of  busi ness.   Thi s i s not  t he 

way I GRA was supposed t o wor k.   Thi s i s not  t he way our  f eder al  

syst em i s supposed t o wor k.   The t i me i s l ong over due f or  

i mpar t i al  r evi ew of  t hi s const i t ut i onal  debacl e.  

 ¶284 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and PATI ENCE DRAKE ROGGENSACK j oi n t hi s opi ni on.  
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¶285 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part and 

dissenting in part).   Dai r y l and Gr eyhound Par k,  I nc.  

( Dai r y l and)  appeal s summar y j udgment  di smi ssi ng i t s compl ai nt ,  

whi ch j udgment  t he c i r cui t  cour t  r ender ed i n 2001.   Dai r y l and' s 

compl ai nt  i nvol ved t he 1991- 92 and t he 1998- 99 I ndi an gami ng 

compact s.   The maj or i t y opi ni on concl udes t hat  t he games added 

t o t he compact s i n 2003 do not  v i ol at e Wi sconsi n l aw.   Maj or i t y 

op. ,  ¶91.   However ,  t he 2003 gami ng compact s wer e never  

pr esent ed t o t he c i r cui t  cour t  and t her ef or e,  t hey ar e not  

pr oper l y br ought  bef or e t hi s cour t  as we r evi ew t he ci r cui t  

cour t  deci s i on.   Al l  t hat  we ar e t o deci de i s t he ef f ect  of  

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on,  amended i n 

1993,  as i t  r el at es t o games t hat  wer e i ncl uded i n t he 1991- 92 

and t he 1998- 99 I ndi an gami ng compact s.  

¶286 I n 2004,  we deci ded t he meani ng and ef f ect  of  t he 1993 

const i t ut i onal  amendment s and cr i mi nal  st at ut es on t he new t ypes 

of  games t hat  wer e added t o t he I ndi an gami ng compact s i n 2003;  

t he new games vi ol at e Wi sconsi n' s cr i mi nal  st at ut es.   Panzer  v.  

Doyl e,  2004 WI  52,  ¶96,  271 Wi s.  2d 295,  680 N. W. 2d 666.   The 

deci s i ons of  t hi s cour t  ar e f i nal  i f  not  set  asi de on a mot i on 

f or  r econsi der at i on i n t he case i n whi ch t he r ul i ng was i ssued,  

Wi s.  St at .  § 809. 64 ( 2003- 04) , 1 or  over t ur ned by a f eder al  cour t  

on a f eder al  quest i on,  see St at e v.  Webst er ,  114 Wi s.  2d 418,  

426 n. 4,  338 N. W. 2d 474 ( 1983) .   Not wi t hst andi ng t hi s r ul e of  

l aw,  at  t he r equest  of  t he Gover nor ,  t he maj or i t y opi ni on t akes 

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on unl ess ot her wi se not ed.  
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up an i ssue we deci ded i n 2004 and put s i t  i nt o t he appeal  of  a 

2001 ci r cui t  cour t  deci s i on.   I n hi s r equest ,  t he Gover nor  

asser t s t hat  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n 

Const i t ut i on,  enact ed by t he peopl e of  Wi sconsi n,  cannot  be 

appl i ed t o t he Tr i bal  Nat i ons t hat  have gambl i ng oper at i ons i n 

Wi sconsi n.    

¶287 The maj or i t y opi ni on adopt s t he v i ew of  t he Gover nor ,  

wher ei n he ar gues on behal f  of  t he Tr i bal  Nat i ons t hat  Ar t i c l e 

I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on cannot  be appl i ed 

t o I ndi an gambl i ng oper at i ons i n Wi sconsi n.   Maj or i t y op. ,  ¶¶2,  

91.   I n so doi ng,  t he maj or i t y opi ni on sur r ender s t he j udi c i al  

i ndependence of  t he Supr eme Cour t  of  Wi sconsi n t o t he Gover nor ,  

t her eby st r i ppi ng t he cour t  of  i t s  c l ai m t o be an i mpar t i al  

deci s i on maker  and of  i t s  abi l i t y  t o act  as a check on t he 

pol i t i cal  br anches i n Wi sconsi n' s t r i par t i t e syst em of  

gover nment .   The maj or i t y opi ni on does so under  t he gui se of  an 

i mpai r ment  of  cont r act s di scussi on based l ar gel y  on Ar t i c l e I ,  

Sect i on 10 of  t he U. S.  Const i t ut i on.   Maj or i t y op. ,  ¶¶51- 95.   I n 

i t s ef f or t s t o achi eve t he r esul t  t he Gover nor  has r equest ed,  

t he maj or i t y opi ni on chooses t o i gnor e cont r ol l i ng pr ecedent  of  

t he Uni t ed St at es Supr eme Cour t ,  whi ch i f  appl i ed,  woul d uphol d 

t he St at e of  Wi sconsi n' s abi l i t y  t o enf or ce Wi sconsi n' s cr i mi nal  

st at ut es t hat  pr ohi bi t  any t ype of  Cl ass I I I  gambl i ng t hat  was 

not  per mi t t ed bef or e t he 1993 const i t ut i onal  amendment  t o 

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on.    

¶288 The maj or i t y opi ni on and Just i ce Pr osser ' s 

concur r ence/ di ssent  agr ee t hat  Ar t i c l e I V,  Sect i on 24 of  t he 
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Wi sconsi n Const i t ut i on i s a subst ant i ve const i t ut i onal  amendment  

t hat  i s  pr ospect i ve i n ef f ect .   Maj or i t y op. ,  ¶22;  Just i ce 

Pr osser ' s concur r ence/ di ssent ,  ¶¶228- 33.   However ,  t he maj or i t y 

i nt er pr et s t he 1993 amendment  as havi ng no ef f ect  on t he 

compact s as a whol e,  maj or i t y op. ,  ¶91,  and Just i ce Pr osser  

concl udes t he 1993 amendment  has no ef f ect  on t he t ypes of  games 

t hat  wer e l awf ul l y compact ed pr i or  t o t he 1993 const i t ut i onal  

amendment  because of  t he amendment ' s pr ospect i ve ef f ect ,  Just i ce 

Pr osser ' s concur r ence/ di ssent ,  ¶¶228- 33.   I  agr ee wi t h Just i ce 

Pr osser  t hat  t he 1993 amendment  di d not  pr ohi bi t  t hose t ypes of  

games t hat  wer e l awf ul l y compact ed f or  i n 1991- 92. 2  Ther ef or e,  

any t ype of  game i ncl uded i n an I ndi an gami ng compact  pr i or  t o 

1993 r emai ned l awf ul l y compact abl e subsequent  t o t he 1993 

amendment .   I d.   Because t he 1998- 99 compact  amendment s added no 

new t ypes of  games,  t he 1998- 99 compact s ar e l awf ul  as wel l . 3  No 

par t y has t er mi nat ed t he 1998- 99 compact s accor di ng t o t hei r  

pr ovi s i ons;  t her ef or e,  t hey r emai n i n ef f ect ,  wi t h an 

                                                 
2 The maj or i t y opi ni on asser t s t hat  I  do not  di scuss t he 

pr ohi bi t i on of  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n 
Const i t ut i on wi t h r egar d t o t he casi no games t hat  wer e agr eed 
upon i n t he 1991- 92 compact s,  and t hat  f ai l i ng t o do so 
under mi nes t he ar gument  t hat  new t ypes of  games added i n 2003 
ar e unconst i t ut i onal .   Maj or i t y op. ,  ¶20 n. 23.   I  do not  di scuss 
t he casi no games of  t he 1991- 92 compact s because I  agr ee wi t h 
t he concur r ence/ di ssent  of  Just i ce Pr osser :   Ar t i c l e I V,  Sect i on 
24 i s pr ospect i ve i n i t s pr ohi bi t i on of  t he t ypes of  casi no 
games t hat  can be l awf ul l y oper at ed.  

3 Al t hough t he number  of  s l ot  machi nes and bl ackj ack t abl es 
i ncr eased i n 1998,  no new t ypes of  games wer e added t o t he 
compact s.  
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oppor t uni t y t o amend or  t o non- r enew next  occur r i ng i n 2008. 4  

Accor di ngl y,  I  concur  i n t he af f i r mance of  t he di smi ssal  of  

Dai r y l and' s compl ai nt .   

¶289 However ,  I  di ssent  f r om t he maj or i t y opi ni on' s 

consi der at i on of  and deci s i on about  t he new t ypes of  games t hat  

wer e added i n t he 2003 compact s f or  t he f ol l owi ng r easons:   ( 1)  

i n accedi ng t o t he Gover nor ' s r equest  on behal f  of  t he Tr i bal  

Nat i ons,  t he maj or i t y opi ni on sur r ender s t hi s cour t ' s  j udi c i al  

i ndependence so necessar y t o pr ot ect  t he peopl e of  Wi sconsi n i n 

a t r i par t i t e syst em of  gover nment ;  ( 2)  t he gami ng compact s ar e 

not  t he t ype of  cont r act  t hat  i s  pr ot ect ed by ei t her  Ar t i c l e I ,  

Sect i on 12 of  t he Wi sconsi n Const i t ut i on or  Ar t i c l e I ,  Sect i on 

10 of  t he U. S.  Const i t ut i on;  ( 3)  t her e i s no obl i gat i on t o 

cont r act  f or  new t ypes of  games t hat  wer e not  per mi t t ed under  

t he 1991- 92 compact s;  t her ef or e,  t her e can be no i mpai r ment  of  a 

cont r act ual  obl i gat i on i n t hat  r egar d;  and ( 4)  t he St at e has a 

s i gni f i cant  and l egi t i mat e publ i c pur pose i n cont r ol l i ng t he 

t ype of  gambl i ng t hat  occur s wi t hi n Wi sconsi n' s  bor der s,  whi ch 

Ar t i c l e I ,  Sect i on 10 does not  af f ect .    

                                                 
4 The 1998- 99 compact s cont ai n an oppor t uni t y t o gi ve not i ce 

of  non- r enewal  ever y f i ve year s.   As no not i ce was gi ven i n 
2003,  t he compact s ar e i n ef f ect  unt i l  at  l east  2008.  
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I .   BACKGROUND 

¶290 Thi s appeal  i s  t aken f r om a 2001 ci r cui t  cour t  

deci s i on gr ant i ng t he Gover nor ' s5 mot i on f or  summar y j udgment  

di smi ssi ng Dai r y l and' s compl ai nt .   I t  i s  bef or e us on 

cer t i f i cat i on f r om t he cour t  of  appeal s.   Dai r y l and asser t s t hat  

t he Cl ass I I I  casi no games i ncl uded i n t he 1991- 92 gami ng 

compact s ar e pr ohi bi t ed by t he 1993 const i t ut i onal  amendment  i n 

combi nat i on wi t h st at e cr i mi nal  st at ut es.   Dai r y l and ar gues t hat  

t hi s pr ohi bi t i on f or ms t he l egal  basi s f or  an or der  r equi r i ng 

t he Gover nor  t o gi ve not i ce of  non- r enewal  of  t he compact s.   

Compl ai nt ,  ¶¶13,  16 and 41- 42 ( Dane Count y Ci r .  Ct .  Oct .  22,  

2001) .   Accor di ngl y,  we ar e r equi r ed t o est abl i sh t he meani ng 

and ef f ect  of  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n 

Const i t ut i on i n r egar d t o whet her  t he t ypes of  casi no games t hat  

wer e compact ed f or  i n 1991- 92 may cont i nue af t er  t he 1993 

const i t ut i onal  amendment .   

¶291 I n t he anal ysi s  of  t he pr ovi s i ons of  Ar t i c l e I V,  

Sect i on 24 of  t he Wi sconsi n Const i t ut i on t hat  r el at e t o t he 

i ssues pr esent ed by t hi s appeal ,  i t  i s  i mpor t ant  t o r ecogni ze 

what  we deci ded,  and what  we di d not  deci de,  about  t he 1993 

const i t ut i onal  amendment  i n Panzer .   Panzer  concl uded t hat  t he 

1991- 92 compact s wer e l awf ul  when ent er ed i nt o,  Panzer ,  271 

Wi s.  2d 295,  ¶99,  but  t hat  any new t ype of  game not  i ncl uded i n 

t hose compact s  was pr ohi bi t ed by t he l aws of  Wi sconsi n 

subsequent  t o 1993,  i d. ,  ¶96.   We di d not  deci de whet her  t he 

                                                 
5 For  pur poses of  ease of  expr essi on,  I  r ef er  t o t he 

Gover nor  and t he Secr et ar y of  t he Depar t ment  of  Admi ni st r at i on 
as " t he Gover nor . "  
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t ypes of  games t hat  wer e l awf ul l y compact ed i n 1991- 92 r et ai ned 

t hei r  l awf ul  st at us af t er  t he 1993 const i t ut i onal  amendment  was 

r at i f i ed by t he c i t i zens of  Wi sconsi n because t hat  quest i on was 

not  bef or e us.   I d. ,  ¶102.   We al so concl uded t hat  t he 1993 

const i t ut i onal  amendment ,  i n combi nat i on wi t h Wi sconsi n cr i mi nal  

st at ut es,  set  out  a st at e pol i cy t hat  pr ohi bi t ed al l  t ypes of  

Cl ass I I I  games t hat  wer e not  of  a t ype i ncl uded i n t he 1991- 92 

compact s.   I d. ,  ¶¶96- 97.    

¶292 The Gover nor  asks us t o hol d t hat  t hose same t ypes of  

games t hat  our  2004 deci s i on i n Panzer  hel d wer e unl awf ul  

addi t i ons t o t he 2003 compact s ar e not  pr ohi bi t ed by t he ver y 

same const i t ut i onal  pr ovi s i on.   However ,  j udi c i al  i ndependence,  

t he doct r i ne of  st ar e deci s i s6 and t he appl i cat i on of  cont r ol l i ng 

Uni t ed St at es Supr eme Cour t  pr ecedent  r equi r e t hat  we r ej ect  

t hi s r equest .   Because I  j oi n t he concur r ence/ di ssent  of  Just i ce 

Davi d Pr osser ,  whi ch t hor oughl y expl ai ns t he meani ng and ef f ect  

of  t he 1993 const i t ut i onal  amendment  i n r egar d t o t he t ypes of  

                                                 
6 I t  i s  a l ongst andi ng r ul e t hat  t hi s cour t  " i s bound by i t s 

own pr ecedent . "   St at e v.  Hansen,  2001 WI  53,  ¶52,  243 Wi s.  2d 
328,  627 N. W. 2d 195 ( c i t at i on omi t t ed) .   Fai l i ng t o abi de by 
st ar e deci s i s r ai ses ser i ous concer ns as t o whet her  t he cour t  i s  
i mpl ement i ng " pr i nci pl es .  .  .  f ounded i n t he l aw r at her  t han i n 
t he pr ocl i v i t i es of  i ndi v i dual s. "   Payne v.  Tennessee,  501 U. S.  
808,  853 ( 1991)  ( quot i ng Vasquez v.  Hi l l er y,  474 U. S.  254,  265 
( 1986) ) .    
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Cl ass I I I 7 games set  out  i n t he 1991- 92 and 1998- 99 compact s,  I  

f ocus my concur r ence/ di ssent  on j udi c i al  i ndependence and t he 

maj or i t y opi ni on' s cont r act  i mpai r ment  di scussi on.  

I I .  DI SCUSSI ON 

A.  Judi c i al  I ndependence 

¶293 Judi c i al  i ndependence i s uni ver sal l y r ecogni zed as 

cent r al  t o a democr at i c f or m of  gover nment .   But  what  does t hat  

phr ase,  j udi c i al  i ndependence,  r eal l y mean?  We can det er mi ne 

i t s meani ng,  i n par t ,  by what  i t  was desi gned t o accompl i sh.   

For  exampl e,  j udi c i al  i ndependence i s essent i al  i n a t r i par t i t e 

syst em of  gover nment  wher e t he j udi c i al  br anch i s t o act  as a 

check on t he t wo pol i t i cal  br anches——execut i ve and l egi s l at i ve.   

Al l  woul d agr ee t hat  j udi c i al  i ndependence i s a pi l l ar  of  

Amer i can j ur i spr udence t hat  i mpl i es t hat  cour t s shoul d be 

t r ust ed t o i ssue deci s i ons based on a r ul e of  l aw,  r at her  t han 

                                                 
7 The I ndi an Gami ng Regul at or y Act  ( I GRA)  cr eat ed t hr ee 

cl asses of  gami ng,  whi ch c l asses ar e based on t ypes of  games.   
25 U. S. C.  §§ 2703( 6) - ( 8) .   The t ypes of  games t hat  I ndi an t r i bes 
may of f er  under  Cl ass I  ar e t r adi t i onal  I ndi an soci al  gami ng,  
§ 2703( 6) ,  and whet her  t o of f er  t hose games i s det er mi ned sol el y 
by t he t r i bes,  wi t h t he st at es havi ng no cont r ol  over  t hose 
deci s i ons,  25 U. S. C.  § 2710( a) ( 1) .   Cl ass I I  gami ng i ncl udes 
bi ngo,  whet her  or  not  i t  i s  el ect r oni cal l y or  comput er  assi st ed 
and i f  pl ayed i n t he same l ocat i on,  pul l - t abs,  l ot t o,  punch 
boar ds,  t i p j ar s,  i nst ant  bi ngo,  and ot her  s i mi l ar  games,  as 
wel l  as car d games t hat  ar e expl i c i t l y  aut hor i zed by t he st at e;  
however ,  i t  does not  i ncl ude any banki ng car d games,  such as 
baccar at ,  chemi n de f er ,  bl ackj ack,  el ect r oni c or  
el ect r omechani cal  f acsi mi l es of  t he same or  s l ot  machi nes.   
§ 2703( 7) .   Cl ass I I  gami ng may be oper at ed i n a st at e t hat  
per mi t s such gami ng f or  any pur pose.   § 2710( b) ( 1) .   Cl ass I I I  
gami ng i ncl udes al l  t ypes of  games t hat  do not  f al l  wi t hi n 
Cl asses I  or  I I ,  § 2703( 8) ,  and Cl ass I I I  games ar e t he t ypes of  
games t hat  t he st at es gener al l y r egul at e most  heavi l y and may be 
oper at ed onl y pur suant  t o a t r i bal - st at e compact ,  § 2710( d) .  
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per mi t t i ng pr essur es f r om ext r a j udi c i al  sour ces t o dr i ve t hei r  

deci s i ons.   Judi c i al  i ndependence r equi r es a hi gh l evel  of  

j udi c i al  i nt egr i t y and cour age t o make t he " t ough deci s i ons, "  

wi t hout  bei ng af f ect ed by pol i t i cal  f avor s or  r epr i sal s.   The 

i nt egr i t y of  t he cour t  as an i nst i t ut i on i s cr i t i cal  when t he 

sur r oundi ng pol i t i cal  cont ext  i n whi ch a case ar i ses i s hi ghl y 

char ged or  when t he ot her  br anches of  gover nment  ar e under  

par t i cul ar l y st r ong pol i t i cal  pr essur e i n r egar d t o t he i ssues a 

case pr esent s.    

¶294 Judi c i al  i ndependence i s of t en descr i bed as bei ng of  

t wo gener al  t ypes:   deci s i onal  i ndependence and i nst i t ut i onal  

i ndependence.   El i  M.  Sal zber ger ,  A Posi t i ve Anal ysi s of  t he 

Doct r i ne of  Separ at i on of  Power s,  or :   Why Do We Have an 

I ndependent  Judi c i ar y?,  13 I nt ' l  Rev.  L.  & Econ.  349,  351- 52 

( 1993)  [ her ei naf t er  A Posi t i ve Anal ysi s of  t he Doct r i ne of  

Separ at i on of  Power s] .    

¶295 Deci s i onal  i ndependence i s adher ence t o t he r ul e of  

l aw i n i ndi v i dual  cases,  such t hat  deci s i ons of  a cour t  or  an 

i ndi v i dual  j udge ar e not  af f ect ed by t he demands of  anot her  

br anch of  gover nment  or  by pol i t i cal  agendas.   I d.   " [ A] n 

i ndependent  j udi c i ar y r equi r es al so t hat  [ i t s ]  deci s i ons,  once 

gi ven,  woul d not  be al t er ed or  i gnor ed by t he gover nment  

( r esponsi bl e t o enf or ce t hem) . "   I d.  at  352.    

¶296 I nst i t ut i onal  i ndependence f ocuses on i ndependence of  

t he ent i r e j udi c i al  br anch of  gover nment  f r om t he l egi s l at i ve 

and execut i ve br anches.   I t  i s  most  of t en associ at ed wi t h t he 

separ at i on of  power s doct r i ne,  t hough i n r eal i t y  bot h deci s i onal  
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and i nst i t ut i onal  i ndependence have separ at i on of  power s 

qual i t i es.   For  exampl e,  t he l egi s l at ur e may enact  a st at ut e 

t hat  af f ect s t he f unct i oni ng of  cour t s as an i nst i t ut i on.   See 

St at e v.  Hol mes,  106 Wi s.  2d 31,  41- 47,  315 N. W. 2d 703 ( 1982)  

( concl udi ng t hat  Wi s.  St at .  § 971. 20( 5)  ( 1979- 80) ,  whi ch 

pr ovi des f or  t he pr eempt or y r i ght  of  subst i t ut i on of  j udges,  i s 

const i t ut i onal  because t he st at ut e was enact ed i n an ar ea of  

shar ed power ) .   Or ,  t he l egi s l at ur e may enact  a st at ut e t hat  

ef f ect i vel y over r ul es an i ndi v i dual  supr eme cour t  deci s i on.   See 

Ver dol j ak v.  Mosi nee Paper  Cor p. ,  200 Wi s.  2d 624,  633- 34,  547 

N. W. 2d 602 ( 1996) .   

¶297 I n my vi ew,  t he maj or i t y opi ni on sur r ender s t he 

deci s i onal  i ndependence of  t hi s cour t  t o t he Gover nor ,  who heads 

t he execut i ve br anch,  and i s ar gui ng agai nst  appl y i ng Ar t i c l e 

I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on t o t he Tr i bal  

Nat i ons.   The maj or i t y opi ni on does so by over r ul i ng t hi s 

cour t ' s  deci s i on i n Panzer ,  wher e we deci ded t hat  t he new t ypes 

of  games t hat  wer e added t o t he t r i bal  compact s i n 2003 vi ol at ed 

t he 1993 const i t ut i onal  amendment  and wer e,  t her ef or e,  

pr ohi bi t ed by t he cr i mi nal  l aws of  t he St at e of  Wi sconsi n.   

Panzer ,  271 Wi s.  2d 295,  ¶¶96- 97.    

¶298 Panzer  was i ssued on May 13,  2004.   That  deci s i on was 

subj ect  t o a mot i on f or  r econsi der at i on f or  20 days f r om May 13,  

2004.   Wi s.  St at .  § ( Rul e)  809. 64.   A mot i on f or  r econsi der at i on 

made mor e t han 20 days af t er  a deci s i on of  t he supr eme cour t  i s  

not  t i mel y and wi l l  not  be hear d.   Lober mei er  v.  Gen.  Tel .  Co.  

of  Wi s. ,  120 Wi s.  2d 419,  421- 22,  355 N. W. 2d 531 ( 1984) .   No 
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mot i on f or  r econsi der at i on was made i n Panzer . 8  My r esear ch 

shows t hat  no appeal  was f i l ed i n any f eder al  cour t .   Ther ef or e,  

t he i ssue of  whet her  t he new t ypes of  games t hat  wer e added t o 

t he compact s i n 2003 coul d be l awf ul l y oper at ed i n Wi sconsi n i s 

not  subj ect  t o f ur t her  r evi ew,  unl ess i t  wer e an i ssue i n a case 

t hat  was subsequent l y bef or e us.    

¶299 The summar y j udgment  di smi ssi ng Dai r y l and' s compl ai nt  

was gr ant ed by t he c i r cui t  cour t  i n 2001.   That  deci s i on di d not  

i nvol ve t he i ssue of  whet her  t he new t ypes of  games t hat  wer e 

added t o t he compact s i n 2003 wer e pr ohi bi t ed by Ar t i c l e I V,  

Sect i on 24 of  t he Wi sconsi n Const i t ut i on and t he cr i mi nal  code 

of  Wi sconsi n.   The ci r cui t  cour t  deci s i on coul d not  have 

r evi ewed t he new t ypes of  games t hat  wer e added i n 2003 because 

t hose f act s wer e not  t hen i n exi st ence f or  t he c i r cui t  cour t  t o 

addr ess.    

¶300 The maj or i t y opi ni on' s deci s i on t o over r ul e our  

hol di ng i n Panzer  i s t he cul mi nat i on of  an ongoi ng ef f or t  by t he 

execut i ve br anch t o under mi ne t he j udi c i al  i ndependence of  t hi s 

cour t  i n r egar d t o I ndi an gami ng compact s.   To expl ai n:   shor t l y  

af t er  our  deci s i on i n Panzer  was r el eased,  t he execut i ve br anch 

of  Wi sconsi n gover nment  sent  out  a c l ear  message t hat  i t  woul d 

not  enf or ce our  deci s i on. 9  Al l  of  t he Tr i bal  Nat i ons t hat  have 

                                                 
8 The r ecor ds at  t he c l er k of  t he supr eme cour t  show t hat  

t he cour t  f i l e i n Panzer  was cl osed on Jul y 13,  2004,  wi t hout  
t he f i l i ng of  a mot i on f or  r econsi der at i on.  

9 See Onei da Nat i on Pays St at e $20 Mi l l i on,  Capi t al  Ti mes,  
June 30,  2004,  at  5A.  
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gami ng compact s,  except  one,  t he Ho- Chunk Nat i on, 10 have pi cked 

up on t hi s message and,  subsequent  t o our  deci s i on i n Panzer ,  

t hey have cont i nued t o oper at e games t hat ,  accor di ng t o Panzer ,  

v i ol at e t he cr i mi nal  l aws of  Wi sconsi n.   

¶301 The Gover nor ,  as t he head of  t he execut i ve br anch of  

Wi sconsi n gover nment ,  i s  char ged by Ar t i c l e V,  Sect i on 4 of  t he 

Wi sconsi n Const i t ut i on, 11 wi t h enf or ci ng t he l aws.   

Not wi t hst andi ng t hi s const i t ut i onal  obl i gat i on and t he oat h t he 

Gover nor  t ook upon ent er i ng of f i ce,  t he Gover nor  has done 

not hi ng t o enf or ce our  2004 deci s i on i n Panzer .   To t he 

cont r ar y,  t he t ypes of  games we concl uded wer e unl awf ul  i n 

Wi sconsi n i n our  2004 deci s i on ar e oper at ed wi t h t he f ul l  

knowl edge and consent  of  t he Gover nor .   I n my vi ew,  t he f ai l ur e 

of  t he Gover nor  t o enf or ce t he l aw i s exact l y t he t ype of  

under cut t i ng of  j udi c i al  i ndependence t hat  El i  Sal zber ger  

caut i oned agai nst  at  t he 1993 I nt er nat i onal  Conf er ence when he 

sai d,  " an i ndependent  j udi c i ar y r equi r es al so t hat  [ i t s ]  

deci s i ons,  once gi ven,  woul d not  be al t er ed or  i gnor ed by t he 

gover nment . "   A Posi t i ve Anal ysi s of  t he Doct r i ne of  Separ at i on 

of  Power s,  at  352.   

                                                 
10 I  s i ncer el y appr eci at e t he r espect  shown t o Panzer  v.  

Doyl e,  2004 WI  52,  271 Wi s.  2d 295,  680 N. W. 2d 666 by t he Ho-
Chunk Nat i on.   I t  i s  t he t ype of  mut ual  r espect  bet ween t he 
cour t s of  t he Tr i bal  Nat i ons and t he cour t s of  Wi sconsi n we 
sought  t o f aci l i t at e t hr ough t he St at e Cour t / Tr i bal  Cour t  For um,  
f i r st  begun i n 1997.    

11 Ar t i c l e V,  Sect i on 4 pr ovi des i n r el evant  par t :  

The gover nor  .  .  .  shal l  t ake car e t hat  t he l aws be 
f ai t hf ul l y execut ed.  
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¶302 The execut i ve br anch' s publ i c l ack of  r espect  f or  t he 

deci s i ons of  t hi s cour t  al so under mi nes our  t r i par t i t e syst em of  

gover nment ,  whi ch was cr eat ed wi t h checks and bal ances among t he 

t hr ee br anches of  gover nment .   Judi c i al  i ndependence i s r equi r ed 

t o sust ai n t hose checks and bal ances.   We magni f y t he execut i ve 

br anch' s l ack of  r espect  f or  t he cour t s as an i ndependent  br anch 

of  gover nment  necessar y t o a t r i par t i t e syst em of  gover nment  

when we di sr egar d our  own r ul es and cont or t  t he l aw i n or der  t o 

achi eve a par t i cul ar  r esul t ,  as t he maj or i t y does her e.  

¶303 Ther e ar e met hods by whi ch t o af f ect  a deci s i on of  

t hi s cour t  t hat  do not  i mpai r  t he cour t ' s  i ndependence.   For  

exampl e,  i f  t he Gover nor  r eal l y t hought  t hat  t hi s cour t ' s  

deci s i on i n Panzer  was not  i n accor d wi t h Ar t i c l e I V,  Sect i on 24 

of  t he Wi sconsi n Const i t ut i on,  he coul d have asked t he 

l egi s l at ur e t o i nt r oduce a f ur t her  const i t ut i onal  amendment  t o 

speci f y t hat  I ndi an gami ng compact s ar e not  wi t hi n t he scope of  

t he const i t ut i onal  pr ohi bi t i on cont ai ned i n Ar t i c l e I V,  Sect i on 

24.   However ,  when t he maj or i t y opi ni on t akes up an i ssue t hat  

we pr evi ousl y deci ded and pl aces i t  i n a case wher e t he i ssue 

never  exi st ed,  we assi st  t he Gover nor  i n t ear i ng apar t  t he 

i nst i t ut i onal  i nt egr i t y of  t hi s cour t .   A cour t  t hat  l acks 

i nst i t ut i onal  i nt egr i t y does not  est abl i sh a r ul e of  l aw;  

r at her ,  i t  est abl i shes onl y t he per sonal  pr ef er ences of  t he men 

and women who hol d of f i ce on t he cour t  at  any gi ven t i me.   

B.  I mpai r ment  of  Cont r act  

¶304 The maj or i t y opi ni on r el i es mai nl y on i t s 

i nt er pr et at i on of  Ar t i c l e I ,  Sect i on 10 of  t he U. S.  
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Const i t ut i on.   See maj or i t y op. ,  ¶¶2,  51- 59,  69- 79.   However ,  

wi t h no di scussi on except  t o asser t  t hat  " our  pr i or  deci s i ons 

[ r egar di ng Cont r act  Cl ause i ssues]  have r el i ed upon t he 

deci s i ons of  t he Uni t ed St at es Supr eme Cour t , "  t he maj or i t y 

r ef er s t o Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n Const i t ut i on.   

Maj or i t y op. ,  ¶51.   Nei t her  const i t ut i on pr ot ect s t he new t ypes 

of  games t hat  wer e added i n 2003.  

1.  Wi sconsi n Const i t ut i on,  Ar t i c l e I ,  Sect i on 12  

¶305 The Gover nor  ent er s i nt o compact s wi t h t he Tr i bal  

Nat i ons on behal f  of  t he St at e.   The Wi sconsi n Const i t ut i on does 

not  pr ot ect  t he St at e f r om i mpai r i ng i t s own cont r act ual  

obl i gat i ons t o i t sel f ,  al t hough i t  coul d pot ent i al l y  pr ot ect  

anot her  par t y who had a cont r act  wi t h t he St at e.   Ar t i c l e I ,  

Sect i on 12 of  t he Wi sconsi n Const i t ut i on pr ot ect s t he 

cont r act ual  obl i gat i ons of  ot her  cont r act i ng par t i es t o be f r ee 

f r om i nt er f er ence by t he St at e.   Ar t i c l e I ,  Sect i on 12 pr ovi des:  

No bi l l  of  at t ai nder ,  ex post  f act o l aw,  nor  any 
l aw i mpai r i ng t he obl i gat i on of  cont r act s,  shal l  ever  
be passed .  .  .  .   

I t  makes no sense t o say t hat  t he St at e of  Wi sconsi n can cl ai m 

t hat  i t s own obl i gat i on of  cont r act  t hat  i s  pr ot ect ed by one 

pr ovi s i on i n t he Wi sconsi n Const i t ut i on i s unconst i t ut i onal l y 

i mpai r ed by anot her  pr ovi s i on of  t he Wi sconsi n Const i t ut i on.   

Essent i al l y ,  t he St at e woul d have t o c l ai m t hat  i t  i s  

i nt er f er i ng wi t h i t sel f . 12  Yet  t hi s i s t he concl usi on t he 

                                                 
12 Whi l e t he Tr i bal  Nat i ons mi ght  have been abl e t o make 

t hi s ar gument ,  t he Tr i bal  Nat i ons have chosen not  t o be par t i es 
t o t hi s l awsui t .    
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maj or i t y opi ni on r eaches.   Maj or i t y op. ,  ¶2.   No ci t at i ons t o 

l egal  aut hor i t y ar e gi ven t o suppor t  t hi s concl usi on.    

 2.  Uni t ed St at es Const i t ut i on,  Ar t i c l e I ,  Sect i on 10 

¶306 I  begi n by set t i ng out  a basi c pr i nci pl e of  Ar t i c l e I ,  

Sect i on 10 di scussi ons:  

Al t hough t he l anguage of  t he Cont r act  Cl ause i s 
f aci al l y absol ut e,  i t s  pr ohi bi t i on must  be 
accommodat ed t o t he i nher ent  pol i ce power  of  t he St at e 
" t o saf eguar d t he vi t al  i nt er est s of  i t s  peopl e. "  

Ener gy Reser ves Gr oup,  I nc.  v.  Kansas Power  & Li ght  Co. ,  459 

U. S.  400,  410 ( 1983)  ( quot i ng Home Bl dg.  & Loan Ass' n v.  

Bl ai sdel l ,  290 U. S.  398,  434 ( 1934) ) .   My di scussi on empl oys 

t hi s pr i nci pl e t o come t o t hr ee concl usi ons:   ( 1)  a cont r act  

t hat  per mi t s gambl i ng i s not  t he t ype of  cont r act  t hat  Ar t i c l e 

I ,  Sect i on 10 pr ot ect s;  ( 2)  t her e i s no cont r act ual  obl i gat i on 

t o agr ee t o new t ypes of  games t hat  wer e not  per mi t t ed under  t he 

1991- 92 compact s ;  t her ef or e,  t her e can be no i mpai r ment  of  a 

cont r act ual  obl i gat i on i n t hat  r egar d;  and ( 3)  even i f  I  wer e t o 

assume t hat  gambl i ng cont r act s ar e of  a t ype t hat  pot ent i al l y  

coul d be pr ot ect ed under  Ar t i c l e I ,  Sect i on 10 and al so assume 

t hat  t her e i s an obl i gat i on t o cont r act  f or  addi t i onal  t ypes of  

games,  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on does 

not  r un af oul  of  t he U. S.  Const i t ut i on because t he St at e of  

Wi sconsi n has a s i gni f i cant  and l egi t i mat e publ i c pur pose i n 

cont r ol l i ng t he scope of  gambl i ng wi t hi n i t s boundar i es.   

¶307 The maj or i t y opi ni on concl udes t hat  Ar t i c l e I V,  

Sect i on 24 of  t he Wi sconsi n Const i t ut i on,  as i nt er pr et ed i n 

Panzer  t o pr ohi bi t  expansi on of  t he t ypes of  gambl i ng beyond 
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t hat  cont r act ed f or  i n 1991- 92,  v i ol at es Ar t i c l e I ,  Sect i on 10 

of  t he U. S.  Const i t ut i on.   Maj or i t y op. ,  ¶2.  

a.  Ther e i s no pr ot ect i on f or  gambl i ng cont r act s under  

Ar t i c l e I ,  Sect i on 10 of  t he U. S.  Const i t ut i on.  

¶308 The f i r st  quest i on t hat  must  be answer ed i n any case 

wher e const i t ut i onal  pr ot ect i on i s sought  f or  a cont r act  under  

Ar t i c l e I ,  Sect i on 10 of  t he U. S.  Const i t ut i on i s whet her  t he 

cont r act  i s  of  a t ype f or  whi ch const i t ut i onal  pr ot ect i on 

pot ent i al l y  coul d be af f or ded.   See Gen.  Mot or s Cor p.  v.  Romei n,  

503 U. S.  181,  187 ( 1992) .   The answer  t o t hi s quest i on i s 

det er mi ned by t he appl i cat i on of  f eder al  l aw.   See i d.   As t he 

Uni t ed St at es Supr eme Cour t  expl ai ned,  whet her  a cont r act  comes 

wi t hi n t he scope of  t hose cont r act s t o whi ch Ar t i c l e I ,  Sect i on 

10 appl i es i s an i ssue t hat  under l i es t he of t - r epeat ed quest i on 

of  whet her  a change i n st at e l aw r esul t ed i n a subst ant i al  

i mpai r ment  of  a cont r act ual  obl i gat i on.   See i d.  at  186.   Thi s  

quest i on must  be answer ed i n t he negat i ve i n t he case bef or e us,  

and t hat  answer  shoul d be deci s i ve of  t he i mpai r ment  of  cont r act  

quest i on as i t  r el at es t o t he Uni t ed St at es Const i t ut i on.    

¶309 I  begi n wi t h t he f eder al  const i t ut i onal  pr ovi s i on,  

Ar t i c l e I ,  Sect i on 10.   I t  st at es i n r el evant  par t :  

No st at e shal l  .  .  .  pass any .  .  .  l aw i mpai r i ng 
t he obl i gat i on of  cont r act s .  .  .  .  

The above st at ement  seems br oad and absol ut e.   However ,  i t  has 

never  been i nt er pr et ed by t he Uni t ed St at es Supr eme Cour t  t o 

pr ecl ude a st at e f r om l egi s l at i ng t o pr ot ect  t he publ i c heal t h 
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or  mor al s,  r egar dl ess of  what  t er ms a cont r act  wi t h a st at e 

cont ai ns. 13  St one v.  Mi ssi ssi ppi ,  101 U. S.  814,  818 ( 1879) .    

¶310 I n St one,  t he l egi s l at ur e of  Mi ssi ssi ppi  gr ant ed a 

char t er  t o a company t o r un a l ot t er y f or  25 year s i n 

consi der at i on f or  a st at ed sum of  cash and annual  payment s of  

addi t i onal  sums.   I d.  at  817.   One year  l at er ,  t he c i t i zens of  

t he St at e of  Mi ssi ssi ppi  adopt ed a const i t ut i onal  pr ovi s i on t hat  

decl ar ed t hat  t he l egi s l at ur e coul d not  aut hor i ze any l ot t er y 

and t her ef or e,  t he l ot t er y had t o be di scont i nued.   I d.  at  819.   

I n i t s anal ysi s ,  t he Supr eme Cour t  expl ai ned t hat  when an 

i mpai r ment  of  cont r act  ar gument  i s made,  t he f i r st  i nqui r y i s 

al ways " whet her  a cont r act  has i n f act  been ent er ed i nt o,  and i f  

so,  what  i t s obl i gat i ons ar e. "   I d.  at  817.   The Supr eme Cour t  

set  t he i nqui r y as " whet her  t he St at e of  Mi ssi ssi ppi ,  i n i t s 

sover ei gn capaci t y,  di d by t he char t er  now under  consi der at i on 

bi nd i t sel f  i r r evocabl y by a cont r act  t o per mi t  [ t he l ot t er y]  

f or  t went y- f i ve year s. "   I d.   The Cour t  concl uded t hat  t he 

l anguage of  t he char t er  was cl ear  so t hat  t he quest i on of  

whet her  t he st at e had bound i t sel f  t ur ned on whet her  t he 

l egi s l at ur e had t he " aut hor i t y"  t o bi nd t he st at e and i t s peopl e 

t o t he char t er .   I d.   I n concl udi ng t hat  t he l egi s l at ur e had no 

such aut hor i t y,  t he Cour t  expl ai ned t hat  " t he l egi s l at ur e cannot  

bar gai n away t he pol i ce power  of  a St at e.   .  .  .   [ N] o 

                                                 
13 Whi l e a st at e' s pol i ce power  may be exer ci sed i n many 

subst ant i ve ar eas,  no case ci t ed i n t he maj or i t y opi ni on,  or  
t hat  I  coul d f i nd,  hol ds t hat  Ar t i c l e I ,  Sect i on 10 of  t he U. S.  
Const i t ut i on pr ovi des pr ot ect i on when t he cont r act  at  i ssue i s  
af f ect ed by a s t at e l aw t hat  r egul at es i n t he ar ea of  publ i c 
mor al s.   
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l egi s l at ur e can cur t ai l  t he power  of  i t s  successor s t o make such 

l aws as t hey may deem pr oper  i n mat t er s of  pol i ce. "   I d.  at  817-

18.   I n def i ni ng what  comes wi t hi n t he " pol i ce power "  of  a 

st at e,  t he Cour t  expl ai ned t hat  whi l e t he pol i ce power  has been 

def i ned i n many ways,  i t  al ways " ext ends t o al l  mat t er s 

af f ect i ng t he publ i c heal t h or  t he publ i c mor al s.   Nei t her  can 

i t  be deni ed t hat  l ot t er i es ar e pr oper  subj ect s f or  t he exer ci se 

of  t hi s power . "   I d.  at  818 ( c i t at i on omi t t ed) .   I n concl udi ng 

t hat  t he St at e of  Mi ssi ssi ppi  coul d not  bar gai n away i t s r i ght  

t o pr ohi bi t  l ot t er i es i n t he f ut ur e,  t he cour t  expl ai ned:  

[ t hat  whet her ]  t he l egi s l at ur e of  a St at e can,  by t he 
char t er  of  a l ot t er y company,  def eat  t he wi l l  of  t he 
peopl e,  aut hor i t at i vel y expr essed,  i n r el at i on t o t he 
f ur t her  cont i nuance of  such busi ness i n t hei r  mi dst [ , ]  
[ w] e t hi nk i t  cannot .   No l egi s l at ur e can bar gai n away 
t he publ i c heal t h or  t he publ i c mor al s.  

I d.  at  819.    

¶311 Thi s same l i mi t at i on on t he aut hor i t y of  a st at e t o 

cont r act  away i t s pol i ce power  i n t he r egul at i on of  publ i c 

mor al s was addr essed i n Dougl as v.  Kent ucky,  168 U. S.  488 

( 1897) .   I n Dougl as,  t he St at e of  Kent ucky,  by const i t ut i onal  

pr ovi s i on,  f or bade t he oper at i on of  l ot t er i es.   I d.  at  489.   

Dougl as c l ai med he had a cont r act ual l y " vest ed r i ght "  t o oper at e 

a l ot t er y by v i r t ue of  a wr i t t en agr eement  wi t h t he Ci t y of  

Fr ankf or t ,  i d.  at  492,  " whi ch t he St at e was f or bi dden by t he 

Const i t ut i on of  t he Uni t ed St at es"  f r om i mpai r i ng,  i d.  at  495.   

One of  t he i ni t i al  i ssues t he Cour t  addr essed i n anal yzi ng 

Dougl as' s i mpai r ment  of  cont r act  c l ai m was,  " whet her  t hat  whi ch 

t he def endant  asser t s t o be a cont r act  was a cont r act  of  t he 



No.   2003AP421. pdr  

 

18 
 

cl ass t o whi ch t he Const i t ut i on of  t he Uni t ed St at es r ef er s. "   

I d.  at  500.   Because t he r egul at i on of  gambl i ng i s a r egul at i on 

af f ect i ng publ i c mor al s,  whi ch a st at e al ways has t he power  t o 

af f ect ,  t he Supr eme Cour t  concl uded t hat  a cont r act  t o oper at e a 

l ot t er y was not  t he t ype of  cont r act  t hat  f al l s  wi t hi n t he scope 

of  Ar t i c l e I ,  Sect i on 10.  

[ W] e hol d t hat  a l ot t er y gr ant  i s not ,  i n any sense,  a 
cont r act  wi t hi n t he meani ng of  t he Const i t ut i on of  t he 
Uni t ed St at es,  but  i s s i mpl y  a gr at ui t y and l i cense,  
whi ch t he St at e,  under  i t s pol i ce power s,  and f or  t he 
pr ot ect i on of  t he publ i c mor al s,  may at  any t i me 
r evoke,  and f or bi d t he f ur t her  conduct  of  t he l ot t er y;  
and t hat  no r i ght  acqui r ed dur i ng t he l i f e of  t he 
gr ant ,  on t he f ai t h of  or  by agr eement  wi t h t he 
gr ant ee,  can be exer ci sed af t er  t he r evocat i on of  such 
gr ant  and t he f or bi ddi ng of  t he l ot t er y,  i f  i t s  
exer ci se i nvol ves a cont i nuance of  t he l ot t er y as 
or i gi nal l y aut hor i zed.   Al l  r i ght s acqui r ed on t he 
f ai t h of  a l ot t er y gr ant  must  be deemed t o have been 
acqui r ed subj ect  t o t he power  of  t he St at e .  .  .  .  

I d.  at  502- 03 ( emphasi s added) .    

¶312 The r et ent i on by t he sover ei gn of  i t s  aut hor i t y t o 

exer ci se i t s pol i ce power  i n mat t er s of  publ i c mor al s and 

saf et y,  not wi t hst andi ng an asser t i on of  cont r act  r i ght s t o 

cur t ai l  t he sover ei gn,  was st r ongl y r eaf f i r med i n At l ant i c Coast  

Li ne Rai l r oad Co.  v.  Ci t y of  Gol dsbor o,  232 U. S.  548 ( 1914) :  

[ I ] t  i s  set t l ed t hat  nei t her  t he " cont r act "  c l ause nor  
t he " due pr ocess"  c l ause has t he ef f ect  of  over r i di ng 
t he power  of  t he St at e t o est abl i sh al l  r egul at i ons 
t hat  ar e r easonabl y necessar y t o secur e t he heal t h,  
saf et y,  good or der ,  comf or t ,  or  gener al  wel f ar e of  t he 
communi t y;  t hat  t hi s power  can nei t her  be abdi cat ed 
nor  bar gai ned away,  and i s i nal i enabl e even by expr ess 
gr ant ;  and t hat  al l  cont r act  and pr oper t y r i ght s ar e 
hel d subj ect  t o i t s f ai r  exer ci se.  

I d.  at  558 ( emphasi s added) .  
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¶313 The pr i nci pl es of  const i t ut i onal  i nt er pr et at i on t hat  

wer e l ai d down i n St one,  Dougl as and At l ant i c Coast  Li ne wer e 

r eaf f i r med by t he Uni t ed St at es Supr eme Cour t  i n Uni t ed St at es 

v.  Wi nst ar  Cor p. ,  518 U. S.  839 ( 1996) .   Wi nst ar  i nvol ved a c l ai m 

t hat  t he Uni t ed St at es was cont r act ual l y obl i gat ed t o per mi t  

f i nanci al  i nst i t ut i ons t o use speci al  account i ng met hods t hat  

wer e aut hor i zed i n exchange f or  t he i nst i t ut i ons'  assumpt i on of  

l i abi l i t i es of  ot her  f ai l ed f i nanci al  i nst i t ut i ons,  despi t e 

changes made i n t he l aw under  FI RREA. 14  I d.  at  843,  858- 61.   

Wi nst ar  ar gued,  among ot her  t hi ngs,  t hat  t he passage of  FI RREA 

vi ol at ed i t s r i ght s under  Ar t i c l e I ,  Sect i on 10 of  t he U. S.  

Const i t ut i on.   I d.  at  860.  

¶314 I n r evi ewi ng t he common l aw hi st or y of  t he abi l i t y  of  

one sessi on of  Congr ess t o undo what  an ear l i er  sessi on had 

pr ovi ded,  t he Supr eme Cour t  expl ai ned t he " unmi st akabi l i t y  

doct r i ne, "  whi ch has been used wher e t he r egul at i ons at  i ssue 

af f ect ed economi c i nt er est s.   I d.  at  871- 80.   Thi s doct r i ne 

per mi t t ed t he cour t  t o s i de- st ep t he ef f ect  of  Ar t i c l e I ,  

Sect i on 10 on t he cl ai med cont r act  r i ght  by concl udi ng t hat  

absent  an unmi st akabl e pr ovi s i on t o t he cont r ar y,  " cont r act ual  

ar r angement s,  i ncl udi ng t hose t o whi ch a sover ei gn i t sel f  i s  a 

par t y,  ' r emai n subj ect  t o subsequent  l egi s l at i on'  by t he 

sover ei gn. "   I d.  at  877 ( quot i ng Bowen v.  Publ i c Agenci es 

Opposed t o Soci al  Secur i t y Ent r apment ,  477 U. S.  41,  52 ( 1986) ) .    

                                                 
14 " FI RREA"  i s t he Fi nanci al  I nst i t ut i ons Ref or m,  Recover y,  

and Enf or cement  Act  of  1989.   Uni t ed St at es v.  Wi nst ar  Cor p. ,  
518 U. S.  839,  856 ( 1996) .  
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¶315 Wi nst ar  expl ai ned t hat  t he unmi st akabi l i t y  doct r i ne 

was not  uni ver sal l y appl i ed because of  " t he di f f er ent  k i nds of  

obl i gat i ons t he Gover nment  may assume and t he consequences of  

enf or ci ng t hem. "   Wi nst ar ,  518 U. S.  at  880.   Wi nst ar  not ed t hat  

at  t i mes a var i ant  of  t he unmi st akabi l i t y  doct r i ne was r ef er r ed 

t o as t he " r eser ved power s doct r i ne, "  wher ei n " a st at e 

gover nment  may not  cont r act  away ' an essent i al  at t r i but e of  i t s  

sover ei gnt y. ' "   I d.  at  888 ( c i t i ng U. S.  Tr ust  Co.  of  New Yor k v.  

New Jer sey,  431 U. S.  1,  23 ( 1977) ) .   Wi nst ar  went  on t o expl ai n 

t hat  " a c l assi c exampl e"  of  t he l i mi t at i ons on a st at e' s abi l i t y  

t o cont r act  f or  cer t ai n pr ovi s i ons was shown by St one wher e t he 

Supr eme Cour t  hel d t hat  t he l egi s l at ur e had no power  t o cont r act  

away t he sover ei gn' s pol i ce power  i n ar eas af f ect i ng publ i c 

mor al s.   Wi nst ar ,  518 U. S.  at  888.   Fur t her mor e,  as t he Cour t  

hel d i n U. S.  Tr ust :  

[ The doct r i ne of  r eser ved power s]  r equi r es a 
det er mi nat i on of  t he St at e' s power  t o cr eat e 
i r r evocabl e cont r act  r i ght s i n t he f i r st  pl ace,  r at her  
t han an i nqui r y i nt o t he pur pose or  r easonabl eness of  
t he subsequent  i mpai r ment .   I n shor t ,  t he Cont r act  
Cl ause does not  r equi r e a St at e t o adher e t o a 
cont r act  t hat  sur r ender s an essent i al  at t r i but e of  i t s  
sover ei gnt y.  

U. S.  Tr ust ,  431 U. S.  at  23.  

¶316 The I ndi an gami ng compact s ar e cont r act s t o per mi t  

gambl i ng,  pur e and si mpl e.   Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on and t he cr i mi nal  l aws cont ai ned wi t hi n 

ch.  945 of  t he Wi sconsi n St at ut es pr ohi bi t  gambl i ng.   Laws t hat  

af f ect  gambl i ng of  any t ype oper at e i n r egar d t o publ i c mor al s 

and ar e enact ed pur suant  t o t he pol i ce power s of  t he St at e of  
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Wi sconsi n.   Ci t y of  Mi l waukee v.  Mi l waukee Amusement ,  I nc. ,  22 

Wi s.  2d 240,  250- 51,  125 N. W. 2d 625 ( 1964) .    

¶317 I n Mi l waukee Amusement ,  we exami ned a c i t y ' s act i on t o 

col l ect  a f or f ei t ur e f r om Mi l waukee Amusement  because i t s 

pi nbal l  machi nes vi ol at ed t he ci t y ' s ant i - gambl i ng or di nance.   

I d.  at  246.   Af t er  concl udi ng t hat  t he pi nbal l  machi nes wer e a 

gambl i ng devi ce,  we addr essed Mi l waukee Amusement ' s cont ent i on 

t hat  t he or di nance was unl awf ul .   I d.  at  251.   I n concl udi ng 

t hat  t he or di nance was val i d,  we cl ear l y expl ai ned t hat  t he 

r egul at i on of  gambl i ng by a gover nment al  body was done i n t he 

exer ci se of  t he pol i ce power .  

Or di nances,  such as t he i nst ant  one,  pr oscr i bi ng 
gambl i ng devi ces ar e enact ed pur suant  t o t he c i t y ' s 
pol i ce power .   Est oppel  wi l l  not  l i e agai nst  a 
muni ci pal i t y so as t o bar  i t  f r om enf or ci ng an 
or di nance enact ed pur suant  t o t he pol i ce power .    

Mi l waukee Amusement ,  22 Wi s.  2d at  253 ( c i t at i on omi t t ed) .   Al so 

i n Wi sconsi n Bi ngo Suppl y & Equi pment  Co.  v.  Wi sconsi n Bi ngo 

Cont r ol  Boar d,  88 Wi s.  2d 293,  276 N. W. 2d 716 ( 1979) ,  whi l e 

addr essi ng a chal l enge t o a st at ut e t hat  per manent l y bar r ed 

gambl i ng pr omot er s f r om obt ai ni ng a bi ngo suppl i er  l i cense,  we 

expl ai ned t hat  t he st at ut e was enact ed i n t he l egi s l at ur e' s 

exer ci se of  i t s  pol i ce power :  

[ A]  st at e may make any r easonabl e c l assi f i cat i on whi ch 
i t  deems necessar y t o t he pol i ce pur pose i nt ended t o 
be at t ai ned by t he l egi s l at i on .  .  .  .   

I d.  at  307 ( c i t at i on omi t t ed) .  

¶318 By adopt i ng t he Gover nor ' s ar gument  on i mpai r ment  of  

cont r act ,  t he maj or i t y abr ogat es t he St at e of  Wi sconsi n' s 

sover ei gn pol i ce power  t o r egul at e gambl i ng wi t hi n i t s  
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j ur i sdi ct i on.   Even t hough t hi s i s a f eder al  quest i on t hat  i s t o 

be deci ded based on pr ecedent  of  t he Uni t ed St at es Supr eme 

Cour t ,  t he maj or i t y opi ni on i gnor es t hi s pr ecedent . 15  As t he 

Supr eme Cour t  expl ai ned i n Mar vi n v.  Tr out ,  199 U. S.  212 ( 1905) :   

The pl ai n obj ect  of  t hi s l egi s l at i on i s t o di scour age,  
and,  i f  possi bl e,  pr event  gambl i ng.   .  .  .   We ar e 
awar e of  no pr ovi s i on i n t he Feder al  Const i t ut i on 
whi ch pr event s t hi s k i nd of  l egi s l at i on i n a St at e f or  
such a pur pose.  

I d.  at  225.    

¶319 We ar e r equi r ed t o f ol l ow t he pr ecedent  set  by t he 

Uni t ed St at es Supr eme Cour t  on quest i ons of  f eder al  l aw,  such as 

t he meani ng of  a pr ovi s i on of  t he Uni t ed St at es Const i t ut i on.   

Webst er ,  114 Wi s.  2d at  426 n. 4.   And as I  not ed ear l i er ,  i t  i s  

a quest i on of  f eder al  l aw whet her  a cont r act  has been cr eat ed 

t hat  i s of  a t ype t hat  pot ent i al l y  coul d be pr ot ect ed by t he 

Uni t ed St at es Const i t ut i on.   Gen.  Mot or s,  503 U. S.  at  187.   The 

Cour t  has consi st ent l y hel d t hat  a st at e cannot  cr eat e a bi ndi ng 

cont r act  t o whi ch Ar t i c l e I ,  Sect i on 10 pr ot ect i ons at t ach when 

t he subj ect  mat t er  of  t he cont r act  comes wi t hi n t he scope of  t he 

st at e' s l egi s l at i on i n ar eas af f ect i ng publ i c mor al s,  as does 

gambl i ng.   Wi nst ar ,  518 U. S.  at  888;  U. S.  Tr ust ,  431 U. S.  at  23;  

At l ant i c Coast  Li ne,  232 U. S.  at  558;  Mar vi n,  199 U. S.  at  225;  

Dougl as,  168 U. S.  at  502- 03;  St one,  101 U. S.  at  819.    

                                                 
15 I nst ead of  anal yzi ng t he cases ci t ed above or  ot her  cases 

i t  deems cont r ol l i ng on t hi s quest i on,  t he maj or i t y opi ni on 
si mpl y c i t es one par agr aph f r om a comment at or ,  James M.  
McGol dr i ck,  Jr .   Maj or i t y op. ,  ¶53.   However ,  McGol dr i ck does 
not  di sput e t hat  when a st at e exer ci ses i t s pol i ce power  t o 
r egul at e publ i c mor al s,  Ar t i c l e I ,  Sect i on 10 does not  appl y.  
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¶320 The cont r act  pr ovi s i ons t he Gover nor  seeks t o pr ot ect  

per t ai n t o t he oper at i on of  cer t ai n t ypes of  gambl i ng and t he 

pot ent i al  f or  amendment  of  t he compact  t o add addi t i onal  t ypes 

of  gambl i ng.   St at e act i on i n r egar d t o gambl i ng i s wi t hi n t he 

st at e' s sover ei gn pol i ce power ;  t hi s r i ght  cannot  be abr ogat ed 

by cont r act ,  now or  i n t he f ut ur e.   St one,  101 U. S.  at  819.   

Ther ef or e,  i t  does not  mat t er  whet her  t he cour t  exami nes t he 

cont r act s as a whol e,  as t he maj or i t y does,  or  whet her  t he cour t  

exami nes t he cont r act s i n r egar d t o t he new pr ovi s i ons t hat  

af f ect  t he t ypes of  games per mi t t ed.   They ar e cont r act s t hat  

af f ect  publ i c mor al s and t her ef or e,  t he U. S.  Const i t ut i on does 

not  af f or d pr ot ect i on t o t hem.   

¶321 The maj or i t y opi ni on put s t he car t  bef or e t he hor se,  

when i t  r el i es on Al l i ed St r uct ur al  St eel  Co.  v.  Spannaus,  438 

U. S.  234 ( 1978) ,  Ener gy Reser ves Gr oup,  I nc.  v.  Kansas Power  & 

Li ght  Co. ,  459 U. S.  400 ( 1983) ,  U. S.  Tr ust  Co.  and Wi sconsi n 

Pr of essi onal  Pol i ce Ass' n v.  Li ght bour n,  2001 WI  59,  243 Wi s.  2d 

512,  627 N. W. 2d 807 f or  i t s i mpai r ment  of  cont r act  anal ysi s.   

Maj or i t y op. ,  ¶¶55- 58.   As expl ai ned above,  t hose cases,  wi t h 

t he except i on of  a por t i on of  U. S.  Tr ust  Co.  t hat  t he maj or i t y  
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opi ni on chooses t o i gnor e, 16 have no appl i cat i on t o t he i ni t i al  

cont r act  quest i on pr esent ed her e.   Accor di ngl y,  t he maj or i t y 

opi ni on er r s when i t  concl udes t hat  Wi sconsi n has bar gai ned away 

i t s sover ei gn r i ght  t o est abl i sh t he t ypes of  gambl i ng t hat  ar e 

pr ohi bi t ed wi t hi n i t s bor der s. 17  

¶322  I n count er i ng t he concl usi on t hat  t he St at e mai nt ai ns 

i t s sover ei gn aut hor i t y under  i t s pol i ce power  t o l egi s l at e i n 

ar eas af f ect i ng publ i c mor al s,  t he maj or i t y opi ni on asser t s t hat  

t he St at e has no j ur i sdi ct i on t o enf or ce i t s cr i mi nal  l aws on 

t r i bal  l and unl ess such j ur i sdi ct i on has been gr ant ed by t he 

f eder al  gover nment .   Maj or i t y op. ,  ¶73.   I  have no quar r el  wi t h 

t hi s asser t i on;  however ,  i t  has absol ut el y no r el evance t o 

whet her  t he St at e of  Wi sconsi n can enf or ce i t s cr i mi nal  l aws 

t hat  pr ohi bi t  gambl i ng on t r i bal  l and.   The compact s t hemsel ves 

r ecogni ze t he aut hor i t y of  t he St at e t o enf or ce t he St at e' s 

cr i mi nal  l aws i n r egar d t o gambl i ng on t r i bal  l and.    

                                                 
16 Uni t ed St at es Tr ust  Co.  of  New Yor k v.  New Jer sey,  431 

U. S.  1 ( 1977) ,  expl ai ns,  " The i ni t i al  i nqui r y concer ns t he 
abi l i t y  of  t he St at e t o ent er  i nt o an agr eement  t hat  l i mi t s i t s 
power  t o act  i n t he f ut ur e.   .  .  .   I n shor t ,  t he Cont r act  
Cl ause does not  r equi r e a St at e t o adher e t o a cont r act  t hat  
sur r ender s an essent i al  at t r i but e of  i t s  sover ei gnt y. "   I d. ,  431 
U. S.  at  23.   The cour t  al so expl ai ned t hat  t he i nabi l i t y  of  a 
st at e t o l i mi t  i t s  own sover ei gn power s depended on t he subj ect  
mat t er  of  t hat  l i mi t at i on.   For  exampl e,  i n ar eas of  publ i c 
mor al s,  t he st at e coul d not  cr eat e a bi ndi ng cont r act  t hat  gave 
up i t s power  t o act  i n t he f ut ur e,  but  a st at e coul d ent er  i nt o 
ef f ect i ve f i nanci al  cont r act s t hat  wi l l  r est r i ct  f ut ur e st at e 
act i on.   I d.  at  23- 27.  

17 Onl y i f  t he cont r act  i s  of  a t ype t hat  may be pr ot ect ed 
by t he Uni t ed St at es Const i t ut i on,  does t he anal ysi s shi f t  t o 
whet her  t her e has been a subst ant i al  i mpai r ment  of  a cont r act ual  
obl i gat i on.   Gen.  Mot or s Cor p.  v.  Romei n,  503 U. S.  181,  186 
( 1992) .    
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XVI I I .  ALLOCATI ON OF JURI SDI CTI ON 

.  .  .   

B.   Cr i mi nal  j ur i sdi ct i on.  

 1.   The St at e,  except  as pr ovi ded i n par .  B. 2.  
and sec.  XXI I I ,  shal l  have j ur i sdi ct i on t o pr osecut e 
such cr i mi nal  v i ol at i ons of  i t s  gambl i ng l aws,  
i ncl udi ng amendment s t her et o,  as may occur  on t r i bal  
l ands.   Thi s j ur i sdi ct i on may be exer ci sed i n a 
s i mi l ar  manner  as t he St at e exer ci ses gener al  cr i mi nal  
j ur i sdi ct i on pur suant  t o Publ i c Law 280,  18 U. S. C.  
sect i on 1162.   Consent  of  t he At t or ney Gener al  of  
Wi sconsi n shal l  be a condi t i on pr ecedent  t o 
commencement  of  any pr osecut i on.   Thi s pr ovi s i on shal l  
not  sur vi ve t he t er m and t er mi nat i on of  t hi s Compact .    

For est  Count y Pot awat omi  Communi t y of  Wi sconsi n and St at e of  

Wi sconsi n Gami ng Compact  of  1992 ( 1992 Gami ng Compact ) ,  Sect i on 

XVI I I ,  B.  1.   

 b.  The 1991- 92 compact s cr eat ed no cont r act ual  obl i gat i on 

t o add new t ypes of  gambl i ng.  

¶323 The maj or i t y opi ni on al so assumes t hat  t he compact s 

cont ai n an obl i gat i on t o amend t he compact s t o per mi t  t he 

addi t i on of  new t ypes of  gambl i ng t hat  wer e not  per mi t t ed under  

t he 1991- 92 compact s.   Maj or i t y op. ,  ¶82.   The maj or i t y t hen 

assumes t hat  t he appl i cat i on of  Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on t o t he compact s i mpai r s t hi s obl i gat i on 

of  cont r act  cont r ar y t o Ar t i c l e I ,  Sect i on 10 of  t he U. S.  

Const i t ut i on.   Maj or i t y op. ,  ¶91.  

¶324 The maj or i t y opi ni on' s assumpt i ons ar e i ncor r ect .   I t  

mi sses t he f i r st  st ep i n basi c  cont r act  anal ysi s ,  whi ch i s:   di d 

t he 1991- 92 compact s cr eat e a cont r act ual  obl i gat i on t o add new 

t ypes of  games?  The cr eat i on of  a pr oper t y r i ght  i n a cont r act  

i s  det er mi ned under  st at e l aw.   Keyst one Bi t umi nous Coal  Ass' n 
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v.  DeBenedi ct i s,  480 U. S.  470,  519 ( 1987)  ( Rehnqui st ,  C. J. ,  

di ssent i ng) .   Under  Wi sconsi n l aw,  an agr eement  t o r each an 

agr eement  i n t he f ut ur e i mposes no cont r act ual  obl i gat i on on 

ei t her  par t y.   Dunl op v.  Lai t sch,  16 Wi s.  2d 36,  42,  113 N. W. 2d 

551 ( 1962) .   I n or der  t o have a cont r act ual  r i ght ,  t he par t i es '  

agr eement  must  be " def i ni t e"  and " cer t ai n. "   Pet er sen v.  Pi l gr i m 

Vi l l age,  256 Wi s.  621,  624- 25,  42 N. W. 2d 273 ( 1950) .   However ,  

t he 1991- 92 compact s cr eat e no cont r act ual  obl i gat i on t o amend 

t he compact s t o add new t ypes of  gambl i ng because no pr ovi s i on 

cr eat es a " def i ni t e and cer t ai n"  obl i gat i on i n t hat  r egar d.   The 

maj or i t y opi ni on i gnor es t hi s basi c pr i nci pl e of  cont r act  l aw,  

i . e. ,  i t  never  concl udes t hat  t he St at e had a cont r act ual  

obl i gat i on t o add any new t ypes of  games t o t hose t hat  ar e 

l i s t ed i n t he 1991- 92 compact s.  

¶325 To expl ai n why t her e i s no obl i gat i on t o add new t ypes 

of  games,  I  r evi ew t he compact  pr ovi s i ons t hat  concei vabl y coul d 

be i nt er pr et ed t o r el at e t o amendi ng t he t ypes of  Cl ass I I I  

gambl i ng t hat  wer e per mi t t ed i n t he 1991- 92 gami ng compact s:  

I V.   AUTHORI ZED CLASS I I I  GAMI NG.  

.  .  .   

 B.   The Tr i be may not  oper at e any Cl ass I I I  
gami ng not  expr essl y enumer at ed i n t hi s sect i on of  
t hi s Compact  unl ess t hi s Compact  i s amended pur suant  
t o sect i on XXX.   

1992 Gami ng Compact ,  Sect i on I V,  B.  

XXX.   AMENDMENT.  

Thi s Compact  shal l  not  be modi f i ed,  amended or  
ot her wi se al t er ed wi t hout  t he pr i or  wr i t t en agr eement  
of  bot h t he St at e and t he Tr i be.  
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I d. ,  Sect i on XXX.   These pr ovi s i ons ar e t oo i ndef i ni t e t o cr eat e 

a cont r act ual  obl i gat i on t o add addi t i onal  t ypes of  games.   For  

exampl e,  Sect i on I V.  B.  of  t he compact s i s a pr ohi bi t or y 

pr ovi s i on t hat  expr essl y r est r i ct s t he t ypes of  gambl i ng t hat  

t he Tr i be may of f er .   I t  says t hat  t he Tr i be cannot  oper at e any 

t ype of  Cl ass I I I  gambl i ng t hat  i s not  " expr essl y enumer at ed"  i n 

Sect i on I V of  t he compact .   I t  cr eat es no st at e obl i gat i on t o 

per mi t  any new t ype of  game,  and i t  cr eat es no t r i bal  obl i gat i on 

t o oper at e any t ype of  game t hat  i s not  l i s t ed i n Sect i on I V.    

¶326 Sect i on XXX pr ovi des t hat  onl y wr i t t en al t er at i ons of  

t he compact  t hat  ar e s i gned by bot h t he St at e and t he Tr i be ar e 

bi ndi ng.   I t  i s  a st andar d c l ause i n most  wr i t t en cont r act s.   

Nei t her  Sect i on I V nor  Sect i on XXX i s a def i ni t e pr ovi s i on t hat  

cr eat es an obl i gat i on t o add new t ypes of  games i n t he f ut ur e;  

t her ef or e,  nei t her  pr ovi s i on coul d gi ve r i se t o a br each of  

cont r act  act i on i n t hat  r egar d.   At  most ,  t hose sect i ons i mpl y,  

but  do not  even pr omi se,  t he possi bi l i t y  of  mut ual l y agr eei ng 

upon ot her  unspeci f i ed games i n t he f ut ur e.   Those pr ovi s i ons do 

not  cr eat e a cont r act ual  obl i gat i on t o add addi t i onal  t ypes of  

games.   As we have expl ai ned:  

To be enf or ceabl e a cont r act  must  be def i ni t e and 
cer t ai n as t o i t s basi c t er ms and r equi r ement s.   I t  
must  spel l  out  t he essent i al  commi t ment s and t he 
obl i gat i ons of  each par t y wi t h r easonabl e cer t ai nt y.  

Wi t t  v.  Real i st ,  I nc. ,  18 Wi s.  2d 282,  297,  118 N. W. 2d 85 

( 1962) ;  see al so Shet ney v.  Shet ney,  49 Wi s.  2d 26,  39- 40,  181 

N. W. 2d 516 ( 1970)  ( concl udi ng t hat  di scussi ons bet ween t he 

par t i es t hat  t hey woul d mut ual l y assi st  one anot her  i n 
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cont i nui ng t hei r  educat i ons wer e i nsuf f i c i ent  t o spel l  out  a 

cont r act ual  obl i gat i on t o do so) .    

¶327 That  t he amendment  pr ovi s i ons of  t he compact s ar e t oo 

vague t o cr eat e an enf or ceabl e obl i gat i on i s i mpor t ant  because 

i n or der  t o have an i mpai r ment  of  cont r act  c l ai m,  t her e must  be 

a cont r act  obl i gat i on under  st at e l aw and f eder al  l aw t hat  i s 

bei ng i mpai r ed.   See Hor wi t z- Mat t hews,  I nc.  v.  Ci t y of  Chi cago,  

78 F. 3d 1248,  1250 ( 7t h Ci r .  1996) .   Ar t i c l e I ,  Sect i on 10 of  

t he U. S.  Const i t ut i on speaks t o i nt er f er ence wi t h cont r act  

obl i gat i ons.   As t he Uni t ed St at es Supr eme Cour t  has expl ai ned,  

when a cour t  i s  f aced wi t h a c l ai m of  i mpai r ment  of  a 

const i t ut i onal  guar ant ee,  " we begi n by i dent i f y i ng t he pr eci se 

cont r act ual  r i ght  t hat  has been i mpai r ed. "   Keyst one Bi t umi nous 

Coal ,  480 U. S.  at  504.   Ther e i s no " pr eci se cont r act ual  r i ght "  

t o add any new t ypes of  games t o t hose i ncl uded i n t he 1991- 92 

compact s.   

¶328 The " obl i gat i on of  cont r act s, "  t o whi ch Ar t i c l e I ,  

Sect i on 10 of  t he U. S.  Const i t ut i on r ef er s,  has been descr i bed 

as havi ng t wo par t s:   ( 1)  t he obl i gat i on t o per f or m t he t er ms of  

t he cont r act ;  and ( 2)  t he obl i gat i on t o pay damages due t o 

nonper f or mance.   Hor wi t z- Mat t hews,  78 F. 3d at  1251 ( c i t i ng 

Ol i ver  Wendel l  Hol mes,  " The Pat h of  t he Law, "  10 Har v.  L.  Rev.  

457,  462 ( 1897) ) .   Ther ef or e,  i n or der  t o have a c l ai m under  t he 

const i t ut i on f or  " i mpai r ment "  of  an " obl i gat i on of  cont r act s, "  

t he st at e l aw t hat  pr event s per f or mance must  al so pr event  a 

r emedy f or  t he br each of  nonper f or mance.   Hor wi t z- Mat t hews,  78 

F. 3d at  1251 ( c i t i ng Ruckel shaus v.  Monsant o Co. ,  467 U. S.  986,  
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1016 ( 1984)  ( concl udi ng t hat  i n or der  t o have a t aki ngs cl ai m 

under  t he Uni t ed St at es Const i t ut i on,  t her e must  be no abi l i t y  

t o mai nt ai n a sui t  f or  compensat i on agai nst  t he gover nment ) ) .   

As t he Uni t ed St at es Cour t  of  Appeal s f or  t he Sevent h Ci r cui t  so 

c l ear l y expl ai ned:  

[ W] hen a st at e r epudi at es a cont r act  t o whi ch i t  i s  a 
par t y i t  i s  doi ng not hi ng di f f er ent  f r om what  a 
pr i vat e par t y does when t he par t y r epudi at es a 
cont r act ;  i t  i s  commi t t i ng a br each of  cont r act .   I t  
woul d be absur d t o t ur n ever y br each of  cont r act  by a 
st at e or  muni ci pal i t y i nt o a v i ol at i on of  t he f eder al  
Const i t ut i on.  

Hor wi t z- Mat t hews,  78 F. 3d at  1250.    

¶329 What  i s appar ent  f r om t he di scussi on above i s  t hat  

even i f  one wer e t o assume,  ar guendo,  t hat  r ef usi ng t o add a new 

t ype of  game af t er  t he t er m of  t he 1991- 92 compact s expi r ed was 

a br each of  t he t r i bal  compact s,  t hat  f act  cannot  f or m t he basi s  

f or  a const i t ut i onal  c l ai m of  i nt er f er ence wi t h a cont r act ual  

obl i gat i on unl ess t he St at e has pr event ed t he Tr i bal  Nat i ons 

f r om r ecover i ng damages f or  t he br each.   However ,  t he c i r cui t  

cour t ,  whose summar y j udgment  we ar e r evi ewi ng,  made no 

det er mi nat i on about  whet her  t he St at e br eached i t s cont r act  wi t h 

t he Tr i bal  Nat i ons by enact i ng Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on;  t he c i r cui t  cour t  made no det er mi nat i on 

about  t he damages f or  a br each.   However ,  bef or e an i mpai r ment  

of  cont r act  c l ai m wi l l  l i e,  t her e must  be a br each of  cont r act  

and a pr ecl usi on of  damages f or  t hat  br each.   Hor wi t z- Mat t hews,  

78 F. 3d at  1251.    

¶330 Never t hel ess,  i n or der  t o per mi t  t he expansi on of  

I ndi an gambl i ng,  t he maj or i t y opi ni on compl et el y i gnor es basi c 
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pr ecept s of  const i t ut i onal  l aw.   I t  never  expl ai ns how t he St at e 

became obl i gat ed t o t he Tr i bal  Nat i ons t o per mi t  addi t i onal  

games or  what  t hose games ar e.   I n addi t i on,  because we ar e 

r evi ewi ng a 2001 deci s i on of  t he c i r cui t  cour t ,  t he maj or i t y 

opi ni on coul d not  i dent i f y whet her  t he St at e has br eached i t s 

cont r act  wi t h t he Tr i bal  Nat i ons and yet  i t  concl udes t hat  

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on i nt er f er es 

wi t h a cont r act ual  obl i gat i on under  t he U. S.  Const i t ut i on.   As 

we have expl ai ned above,  bef or e t her e can be an i nt er f er ence 

wi t h a cont r act  wi t hi n t he meani ng of  Ar t i c l e I ,  Sect i on 10 of  

t he U. S.  Const i t ut i on,  t her e must  be an " obl i gat i on" ;  t her e must  

be a br each of  t hat  obl i gat i on;  and t he St at e must  have 

pr ecl uded a r emedy f or  t he br each.   None of  t hose condi t i ons has 

occur r ed her e.  

c.  Cont r ol l i ng t he scope of  gambl i ng i n Wi sconsi n i s a 

s i gni f i cant  and l egi t i mat e publ i c pur pose.   

¶331 And f i nal l y,  even i f  I  wer e wi l l i ng t o i gnor e al l  t he 

f oundat i onal  r equi r ement s f or  t he commencement  of  an i mpai r ment  

of  cont r act  anal ysi s set  out  above and move i nt o t he maj or i t y 

opi ni on' s t hr ee- par t  anal ysi s,  Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on does not  r un af oul  of  t he Uni t ed St at es 

Const i t ut i on f or  at  l east  t wo r easons:   ( 1)  Ar t i c l e I V,  Sect i on 

24 does not  oper at e as " a subst ant i al  i mpai r ment " ;  and ( 2)  t he 

St at e has a " s i gni f i cant  and l egi t i mat e publ i c pur pose"  behi nd 

i t s pr ohi bi t i on of  al l  t ypes of  gambl i ng.   Ener gy Reser ves,  459 

U. S.  at  411.    
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¶332 When we eval uat e whet her  a st at e l aw const i t ut es a 

subst ant i al  i mpai r ment  of  a cont r act  r i ght ,  we ar e " t o consi der  

whet her  t he [ ]  ( ent er pr i se)  t he compl ai ni ng par t y has ent er ed 

has been r egul at ed i n t he past . "   I d.  ( c i t i ng Al l i ed St r uct ur al ,  

438 U. S.  at  242 n. 13. )    

When he pur chased i nt o an ent er pr i se al r eady r egul at ed 
i n t he par t i cul ar  t o whi ch he now obj ect s,  he 
pur chased subj ect  t o f ur t her  l egi s l at i on upon t he same 
t opi c.  

Ener gy Reser ves,  459 U. S.  at  411 ( quot i ng Vei x v.  Si xt h War d 

Bl dg.  & Loan Ass' n,  310 U. S.  32,  38 ( 1940) ) .   

¶333 Her e,  gambl i ng has l ong been subj ect  t o pr ohi bi t i on 

under  t he cr i mi nal  l aws of  Wi sconsi n.   The Tr i bal  Nat i ons 

acknowl edge i n t he compact s t hat  t he St at e may enf or ce i t s 

cr i mi nal  gambl i ng st at ut es on t r i bal  l ands.   Ther ef or e,  t her e 

has al ways been an expect at i on t hat  t he " ent er pr i se"  of  gambl i ng 

coul d be subj ect  t o f ur t her  l egi s l at i on.   I n addi t i on,  as we 

expl ai ned above,  t he Tr i bal  Nat i ons coul d not  mount  a br each of  

cont r act  act i on agai nst  t he St at e i f  t he Gover nor  chose not  t o 

agr ee t o addi t i onal  t ypes of  games.   Ther ef or e,  t he pr ohi bi t i on 

of  new t ypes of  games i s not  a subst ant i al  i mpai r ment  of  an 

enf or ceabl e r i ght .  

¶334 I n addi t i on,  t he St at e has a " s i gni f i cant  and 

l egi t i mat e publ i c pur pose"  behi nd Ar t i c l e I V,  Sect i on 24 of  t he 

Wi sconsi n Const i t ut i on,  whi ch pr ohi bi t s compact i ng f or  t ypes of  

games t hat  wer e not  per mi t t ed i n t he 1991- 92 compact s.   The 

St at e' s pr ohi bi t i on i s done i n t he exer ci se of  i t s  pol i ce power  

i n t he ar ea of  publ i c mor al s,  whi ch i s al ways a l egi t i mat e 

subj ect  f or  st at e l aws.   Dougl as,  168 U. S.  at  502- 03.   
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Ther ef or e,  even i f  I  wer e t o empl oy t he cont r act s c l ause 

anal ysi s t he maj or i t y opi ni on set s out ,  Ar t i c l e I V,  Sect i on 24 

i s not  i n conf l i c t  wi t h Ar t i cl e I ,  Sect i on 10 of  t he U. S.  

Const i t ut i on.    

¶335 The maj or i t y opi ni on j ust i f i es i t s r ever sal  of  our  

deci s i on i n Panzer  by asser t i ng t hat  t he cont r act  i mpai r ment  

ar gument  was not  di scussed i n Panzer .   Maj or i t y op. ,  ¶94.   I t  

l ament s,  " We f i nd i t  di s i ngenuous t hat  some member s of  t he 

Panzer  maj or i t y r ef used t o r each t he Cont r act  Cl ause anal ysi s 

t hat  was pr oper l y bef or e i t ,  and now cr i t i c i ze t he Dai r y l and 

maj or i t y opi ni on f or  deci di ng t he i ssue. "   I d.   The maj or i t y 

opi ni on i s r ecr eat i ng hi st or y as i t  woul d l i ke i t  t o be,  r at her  

t han as i t  was.   The cont r act  i mpai r ment  i ssue was never  bef or e 

t he cour t  i n Panzer .   Panzer ,  271 Wi s.  2d 295,  ¶102.   No par t y 

br i ef ed or  ar gued cont r act  i mpai r ment  i n Panzer ;  t her ef or e,  we 

di d not  deci de i t .   As var i ous member s of  t hi s cour t  have sai d,  

we shoul d not  " r each out  and deci de i ssues"  t hat  wer e not  

pr esent ed t o t he cour t  by t he par t i es.   Town of  Bel oi t  v.  Count y 

of  Rock,  2003 WI  8,  ¶72,  259 Wi s.  2d 37,  657 N. W. 2d 344 

( Abr ahamson,  C. J . ,  di ssent i ng) .   However ,  i n Panzer ,  t he di ssent  

di d not  f ol l ow t hat  r ul e.   I nst ead,  i t  cr eat ed and t hen deci ded 

t he cont r act  i mpai r ment  i ssue,  wi t hout  t he benef i t  of  br i ef i ng 

or  ar gument .   Panzer ,  271 Wi s.  2d 295,  ¶¶210- 218 ( Abr ahamson,  

C. J. ,  di ssent i ng) .    

¶336 Panzer  t ur ned on whet her  t he Gover nor  had t he power  t o 

ent er  i nt o compact s f or  t ypes of  games t hat  wer e not  i ncl uded i n 

t he 1991- 92 compact s.   We concl uded t hat  t he const i t ut i onal  
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amendment ,  Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on,  

wi t hdr ew t hat  power  f r om bot h t he l egi s l at ur e and t he Gover nor .   

Panzer ,  271 Wi s.  2d 295,  ¶¶83- 86,  96- 97.   Based on t hi s l ack of  

power  t o val i dl y compact  f or  t he new t ypes of  games t hat  wer e 

added i n t he 2003 compact s,  we concl uded t hose games wer e 

unl awf ul .   I d. ,  ¶96.   The maj or i t y opi ni on never  over r ul es t hi s 

hol di ng of  Panzer .   Maj or i t y op. ,  ¶80 n. 61.    

¶337 I n t he case bef or e us,  no par t y has ar gued t hat  t he 

peopl e of  Wi sconsi n,  by enact i ng t he 1993 const i t ut i onal  

amendment ,  di d not  wi t hdr aw f r om t he l egi s l at ur e and t he 

Gover nor  t he power  t o aut hor i ze new t ypes of  gambl i ng.   Al l  t hat  

has been ar gued i s t hat  i nval i dat i ng t he new t ypes of  games 

added i n 2003 woul d v i ol at e Ar t i c l e I ,  Sect i on 10 of  t he U. S.  

Const i t ut i on and Ar t i c l e I ,  Sect i on 12 of  t he Wi sconsi n 

Const i t ut i on.   The maj or i t y  opi ni on i gnor es t he Panzer  

l i mi t at i on on t he power  of  t he Gover nor  as t hough i t  wer e t he 

same i ssue as whet her  t he St at e has a cont r act ual  obl i gat i on t o 

add new t ypes of  games.   Anal yt i cal l y,  t he t wo i ssues ar e ver y 

di f f er ent .   Compar e Panzer ,  271 Wi s.  2d 295,  ¶¶83- 102 wi t h 

¶¶304- 34 of  t hi s  concur r ence/ di ssent .   Accor di ngl y,  because I  do 

not  agr ee wi t h t he anal ysi s set  out  i n t he maj or i t y opi ni on or  

i t s deci s i on t o over r ul e Panzer ,  I  r espect f ul l y di ssent .    

I I I .   CONCLUSI ON 

¶338 I n 2004,  we deci ded t he ef f ect  of  t he 1993 

const i t ut i onal  amendment s on t he new t ypes of  games t hat  wer e 

added t o t he I ndi an gami ng compact s i n 2003;  t he new games 

vi ol at e Wi sconsi n' s cr i mi nal  st at ut es.   Panzer ,  271 Wi s.  2d 295,  
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¶96.   The deci s i ons of  t hi s cour t  ar e f i nal ,  i f  not  set  asi de on 

a mot i on f or  r econsi der at i on made wi t hi n 20 days i n t he case i n 

whi ch t he r ul i ng was i ssued,  Wi s.  St at .  § 809. 64,  or  over t ur ned 

by a f eder al  cour t  on a f eder al  quest i on,  see Lober mei er ,  120 

Wi s.  2d at  421- 22;  Webst er ,  114 Wi s.  2d at  426 n. 4.   The 

Gover nor  exer ci sed nei t her  opt i on,  but  i nst ead he asser t s t hat  

Ar t i c l e I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on,  enact ed by 

t he peopl e of  Wi sconsi n,  cannot  be appl i ed t o t he Tr i bal  Nat i ons 

t hat  have gambl i ng oper at i ons i n Wi sconsi n.    

¶339 The maj or i t y opi ni on adopt s t he v i ew of  t he Gover nor ,  

wher ei n he ar gues on behal f  of  t he Tr i bal  Nat i ons t hat  Ar t i c l e 

I V,  Sect i on 24 of  t he Wi sconsi n Const i t ut i on cannot  be appl i ed 

t o I ndi an gambl i ng oper at i ons i n Wi sconsi n.   I  concl ude t hat  t he 

maj or i t y opi ni on i s i n er r or  because:   ( 1)  i n accedi ng t o t he 

Gover nor ' s r equest  on behal f  of  t he Tr i bal  Nat i ons,  t he maj or i t y 

opi ni on sur r ender s t hi s cour t ' s  j udi c i al  i ndependence so 

necessar y t o pr ot ect  t he peopl e of  Wi sconsi n i n a t r i par t i t e 

syst em of  gover nment ;  ( 2)  t he gami ng compact s ar e not  t he t ype 

of  cont r act  t hat  i s  pr ot ect ed by ei t her  Ar t i c l e I ,  Sect i on 12 of  

t he Wi sconsi n Const i t ut i on or  Ar t i c l e I ,  Sect i on 10 of  t he U. S.  

Const i t ut i on;  ( 3)  t her e i s no obl i gat i on t o cont r act  f or  new 

t ypes of  games t hat  wer e not  per mi t t ed under  t he 1991- 92 

compact s;  t her ef or e,  t her e can be no i mpai r ment  of  a cont r act ual  

obl i gat i on i n t hat  r egar d;  and ( 4)  t he St at e has a s i gni f i cant  

and l egi t i mat e publ i c pur pose i n cont r ol l i ng t he t ype of  

gambl i ng t hat  occur s wi t hi n Wi sconsi n' s bor der s,  whi ch Ar t i c l e 

I ,  Sect i on 10 does not  af f ect .    
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¶340 I  am aut hor i zed t o st at e t hat  Just i ces JON P.  WI LCOX 

and DAVI D T.  PROSSER j oi n t hi s concur r ence/ di ssent .  
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